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This volume is intended to supply practising law- 
yers, as well as students and others, with a concise 
and convenient exposition of the Law of Evidence, 
a selection of the principal cases relating to it, and 
an abstract of the Evidence Acts and of many other 
statutes more or less directly bearing on the subject. 

To some extent the work is based upon that 
of Mr. Dickson, while the arrangement in its main 
features is the same as that of Sir J. F. Stephen's 
digest of the English law of evidence; but much 
in Mr. Dickson's work that is now obsolete, or that 
seemed superfluous or hardly within the domain of 
evidence, has been omitted from the present volume, 
and a good deal of new matter has been added. As 
the work is not intended to be a scientifically con- 
structed code, but is rather designed for everyday 
practical purposes, the use of formal and technical 
phraseology has been as far as possible avoided. 

Although, like Sir J. F. Stephen's digest of evid- 
ence, the work is divided into three parts, treating 
respectively of Relevancy and Admissibility, of Proof, 
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and of the Production and Effect of Evidence, the 
boundaries between these well-nigh inseparable pro- 
vinces have not been always strictly observed, and it 
has in some cases seemed convenient to treat of two 
or more of them together. 

The more important general rules of evidence, 
which will be readily understood and easily remem- 
bered, are printed in larger type ; but for facility of 
reference the whole of the matter, including these 
leading rules, is divided into sections. 

For much valuable assistance I am indebted to 
the kindness of my friends, Mr. W. D. Thorburn and 
Mr. P. J. Hamilton-Grierson, advocates. The former 
suggested several important emendations, and the 
latter aided in collating and verifying the references. 

As Mr. Dickson's work is very frequently referred 
to, it is briefly denoted by the initial D, with the 
number of the section. 
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CHAPTER I. 

DEFINITION OF TERMS. 

1. yudge, — Every one authorised to take evidence Definition of 

* judges ; * 

either by law or by the consent of parties. 

2. Court — Every tribunal in Scotland presided 'courts,' 
over by a judge, including also the House of Lords. 

3. Fact. — The existence of any physical or mental and 'facts.' 
condition, or the occurrence of any event perceptible 

by the senses. 

A * Question of Fact ' is a question or dispute as to alleged Question of 
facts, the existence of which must be ascertained by the leading ^^^'' • 
of evidence, and as to the inferences to be drawn from them ; 
while a * Question of Law ' is a dispute as to the rule of law Question of 
applicable in ascertained circumstances. ^^' 

The * Facts in Issue ' are those regarding which the parties Facts in issue. 
to a cause are at variance and require to lead evidence. 

4. Relevancy, — One fact is relevant to another when Relevancy 

in the ordinary course of events it proves, or con- ^ "^ ' 

A 
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Ch. i. § 4. tributes to prove, or renders probable the existence 
or the non-existence of that other. 



Facts when 
deemed 
relevant : 



when 

deemed 

irrelevant. 



Facts, or rather averments, of which the relevancy is not 
apparent, are sometimes 'deemed relevant' and admitted to 
proof, as they may tend to throw indirect light on the disputed 
facts, and thus turn out to be truly relevant. Conversely, facts 
apparently or truly relevant are sometimes ' deemed irrelevant,' 
and evidence of them is excluded as incompetent, on account 
of the remoteness of their bearing on the facts in issue. The 
degrees of relevancy are necessarily very numerous, and the 
point at which relevancy fades into irrelevancy is not always 
easily determined. 
When case is A * Relevant Case ' is one in which the conclusion that a legal 
relevant. remedy should be afforded, or a penalty imposed, flows neces- 
sarily from the premises or facts stated. 



Documents 



when pro- 
bative. 



I^ccds. 

Evidence. 
Oral. 



Documen- 
tary. 



Real evi- 
dence. 



5. Document, — This term includes all written or 
printed matter, whether formal or informal. 

A ' Probative Document ' is one which, in consequence of its 
being holograph, or tested, or prepared by responsible public 
officials, does not require to be proved genuine by extrinsic 
evidence. 

The term ' Deed ' is usually applied to formal holograph or 
tested documents. 

6. Evidence. — Evidence is of two kinds: (i) 'Oral 
Evidence,' or statements made by witnesses in court, 
under a legal sanction, relating to the facts to be 
investigated; and (2) 'Documentary Evidence,' or 
writings relating to these facts, produced for the 
inspection of the judge. 

To these is sometimes added * Real Evidence,' or the evidence 
afforded by objects relating to the facts in issue ; but such evi- 
dence can only be adduced as an adjunct of oral or documentary. 
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The term * real evidence ' is sometimes used to denote * signifi- Ch. i. § 6. 
cant facts,' or inferences from events rather than from state- 
ments. The objects which constitute documentary and real Productions. 
evidence, when lodged in court, are termed * Productions.' 

* Evidence,' in a narrower sense, also means admissible evi- • Evidence ' 

• 

dence, or competent evidence of facts which are relevant or ^" narrower 

sense. 
deemed relevant, while statements or documents which are 

inadmissible are characterised as ' not evidence.' *, °* ^^" 

* Parole Evidence,' a term which in the narrower sense is 

P&role evi" 
synonymous with oral evidence, is frequently used in contradis- dence in 

tinction to * writ or oath of party,' in which case it includes different 
every other kind of competent evidence, whether oral, docu- 
mentary, or real. 

* Hearsay Evidence ' signifies evidence of statements made Hearsay. 
by a person who is not called as a witness, and the term is 
sometimes applied to statements contained in a book or impro- 
bative document of which the writer is not called. 

* Primary Evidence ' is the evidence afforded by a probative Primary 
document produced in court, or by one proved or admitted to evidence. 
be genuine ; and the term is sometimes applied to direct as 
opposed to hearsay evidence. 

* Secondary Evidence ' is the evidence afforded by copies of Secondary, 
documents proved to have been correctly made, or by oral 
testimony regarding the contents of the originals. The term is 

also applied to hearsay evidence. 

Among other terms may be mentioned * Direct Evidence,' Direct, 
which means the testimony of witnesses that they themselves 
have observed and are aware of the facts in issue. The popular 
term * Circumstantial Evidence ' really includes all * indirect Circumstan- 
evidence,' or the testimony of witnesses regarding facts more or 
less remotely relevant to the facts in issue. When a crime has 
been committed, a certain amount of direct evidence is required 
to prove that fact, but the fact that a certain person committed 
it is usually proved exclusively by indirect evidence. 

Evidence is always * admissible ' when relating to facts rele- Evidence, 
vant or deemed relevant to those in issue, and such pertinent ^tig". ^*^" 
facts may generally be proved proui de jure (§7). But in 
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Ch. i. § 6. certain cases a fact can only be competently proved by formal 

"7~ writ (§ 98), or by the informal writ or the oath of the party 

missible. against whose interest it is averred (Ch. xv.), or by the writ or 

oath of that party followed by ret inUrventus (§§ no, 141-2). 

In such cases relevant parole evidence is deemed irrelevant, and 

is therefore inadmissible. 

Effect of evi- When admissible evidence has been adduced, its * effect' falls 

deuce V3.nes 

to be weighed and determined by the Court. It may give rise 
to a slender inference only, or it may raise a presumption of 
law and thus establish d^ primd facie case, or it may be declared 
by law to be conclusive and incapable of being contradicted. 

Proof, when /. Proof, — This term signifies either (i.) 'Conclu- 
concusive. ^.^^ Proof,' or the amount of evidence requisite to 

enable a judge to hold a fact established (^ § 8) ; 
Proof in or, in a wider sense, the (2.) 'Leading of Evidence' 
in civil cases tried by a judge without a jury. 



wider sense. 



Proof at ' Proof at Large,' or ' proof prout de jure^ is the leading of 

^^rouidemre ^^^^V ^^^^ °^ competent evidence, and is synonymous with 

parole evidence in the wider sense. 
Proof by * Proof by Writ or Oath ' is the restricted mode used in cer- 

writ or oath. ^^^^ cases of proving a party's pliability by his own writ or 

oath. 

Prasumptio 8. P resumption, — (i.) A ' Prcesumptio juris et de 

jure. jure* is an inference which judges are bound to 

draw from certain facts, and which may not be 

Prcesumptto contradicted. (2.) A * Prcesumptio juris] or a * pre- 

jui^s, legal 

presumption sumption of law/ is also an inference which judges 
sense. must draw from certain facts, unless the inference is 

rebutted by competent evidence. (3.) A ' Prcesumptio 
Presumption judicis vel homifiis] or ' presumption of fact,' signifies 

the inference naturally, though not necessarily, dedu- 
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cible from certain facts, and is of course capable of Ch. i. § 8. 
being rebutted. 

The second of these only is a presumption in the proper legal First and 
sense, the first referring to a state of matters which law holds to properly 
be conclusively proved, and the third being merely an inference presump- 
regarding which no rule exists. ^*°°^' 

9. Admissions, — An * admission/ in one sense, sig- Admission 

. is assent to 

nifies the consent of one party to hold as true an opponent's 

aveiment or 

averment made by his opponent. In a wider sense, a statement 

t . « «. « 11 against inte- 

the term is also applied to any statement made by a rest. 
party either directly or indirectly against his interest. 

A * confession ' is an admission or statement against interest Confession 

in crin 
cases. 



by a person accused of a crime or offence. In the narrower '» ^""""'J 



sense it usually means an admission of guilt. 
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PART I. 

RELEVANCY AND ADMISSIBILITY 

OF EVIDENCE. 



CHAPTER II. 

OF FACTS IN ISSUE AND RELEVANT TO THE ISSUE. 

EVIDENCE ADMISSIBLE AS TO FACTS IN ISSUE, AND AS 

TO FACTS RELEVANT TO THOSE IN ISSUE. 
1. 

Ch. ii. § lo. 10. When disputed facts form the subject of in- 
quiry in Court, the parties to the cause may adduce 
evidence regarding the facts in issue and any other 
facts relevant or deemed relevant to the facts in issue. 
But the judge may exclude evidence of relevant facts 
which bear too remotely upon the case, and he is 
bound to exclude evidence of facts which law deems 
irrelevant* 

II. In order to be admitted to proof, a party's averments 

must either be relevant to the issue or have some indirect 

Illustrations bearing upon them. Illustrations of this rule might easily be 

of rule. multiplied. In a trial for murder, for example, the facts in 

(a) D. 17-21 ; Steph. Art. 2 ; McLaren v. Buik, 1829, 7 S. 780, and 
cases in §§ 1 1-90. 
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I. 

issue may be, (i) whether a certain wound caused the death of Ch. ii. § ii. 
the deceased, (2) whether the prisoner inflicted the wound, and R^ie^cy j^ 
if so, (3) whether he was justified in inflicting it, or was insane case of m'ur- 
when he did so. To these questions or facts in issue innumer- ^' 
able other averments may be relevant and admitted to proof : What im- 
— (i) that wilful neglect or grossly unskilful treatment was the ^^^d'eaih? 
immediate cause of the death ; that, although the deceased was 
mortally wounded with a knife, the immediate cause of his 
death was poison ; * — (2) that the prisoner was observed near Facts rele- 
the scene of the murder about the time when it occurred ; that ^^nt to show 
his knife corresponds in shape to the wound inflicted on the oence. 
deceased ; that a wound inflicted about the same time by the 
prisoner on a third person is of similar character ; that the pri- 
soner was ten miles distant from the scene of the murder at the 
time when it was committed, or half-an-hour before or after it was 
committed ;^ — (3) that the prisoner's life was in danger from the pieas of self- 
violence of the deceased at the time when the latter was stabbed ; defence and 
that the prisoner had recently escaped from a lunatic asylum,*^ 

As already observed (§ 4), the relevancy of evidence, or Degrees of 
rather the relevancy of averments admitted to proof, varies relevancy. 
greatly in degree, and it may fade away and be ultimately 
extinguished by mere lapse of time.* Thus when a prisoner on 
his trial for murder pleads that his life was endangered by the 
violence of the deceased, the value of the defence depends on 
the time when the alleged violence was committed. If the pri- pieas of self- 

soner's life was thus endangered at the moment when he struck defence and 

** . , . .- provocation. 

the fatal blow, his plea is relevant, and the homicide was justifi- 
able ; if the danger was over, but the prisoner, while smarting 
under provocation, or apprehensive of renewed violence, struck 
the fatal blow, his defence may be deemed relevant or irrelevant 
according to the peculiar circumstances of the case, and the 
crime may or may not be reduced to culpable homicide ; but if 



(a) FUnn 6y Brennan, 1848, J. Sh. 9; IVillianison, 1866, 5 Irv. 326 ; 
I Hume 181-6; I Al. 71-2, 146-52. 

(b) D. 252. (c) I Hume, 247 ; i Al. 7, 20, 2i. (d) D. 18. 
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I. 

Ch. ii. § II. the danger had entirely ceased before the blow was struck, the 

defence is irrelevant, and the case is one of murder.* 
Relevant 12. In civil cases also the degrees of relevancy are very 

facts in civil various. While, generally, evidence of facts which have no 
apparent bearing on the issue is inadmissible, such facts are 
frequently admitted to proof, as they may turn out to be re- 
levant.^ Cases in which the relevancy of a fact is quite obvious 
require no comment. 
Insanity of There are many cases, however, in which difficulty arises 
deem^^irre- ^^^^ regard to facts bordering on irrelevancy. When a party's 
levant. sanity is in question, the fact that hereditary insanity exists in 

his family seems to be truly relevant, but is deemed irrelevant 
owing to the remoteness of the inference to be drawn from it, 
and owing also to the presumption that exists in favour of sanity.* 
Family like- The fact, in a question of paternity, that the child is like its 
hrde^t^ alleged father has been held irrelevant in Scotland,* but evi- 
dence of an unusually striking resemblance should perhaps be 
admitted as relevant.® 

If, on the other hand, the resemblance consist in some 

palpable peculiarity, as that the child and several members of 

the alleged mother's family were born with six toes on each foot, 

or that the child is a mulatto, and the alleged father a negro, it 

will be admitted to proof as relevant.' 

Party's previ- The fact that a party acted in a certain way on one occasion 

d^med irre- ^^ deemed irrelevant for the purpose of showing that he would 

levant. act in the same way on a similar occasion, but is admissible for 

the purpose of showing his motive (§ 30), or indicating design 

or system (§31). In civil as in criminal cases, the relevancy 

(a) Alison^ 1838, 2 Sw. 167 ; Shiels^ 1846, Ark. 171. 

(b) L. Pr. Inglis in Surtees v. Wotherspoon, 1872, II M. 355, 358. 

(c) Dingwall f 1867, 5 Irv. 466 ; Laing or Paterson^ 1872, 2 Coup. 
222. 

(d) Rutlidgev, Carruthers^ 20 Jan. 18 10, F.C. 

(e) Douglas Peer, Case^ 1789, 2 Pat. Ap. 143, 147 ; Fraser, Par. & 
Child, 2d ed. 18. 

(f) Lairdf 1848, Ark. 471; Sinclair y» M^ Arthur^ see Fraser, P. & 
C. 19. 
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of one fact to another may depend on their proximity in point Ch. ii. § 12. 
of time. Thus, if a slander is uttered long after an event which x^pseoftime 
afforded probable cause for it, that event is deemed irrelevant, impairs rele- 
and the same may be said of provocation which took place long ^^^y* 
before an insult alleged to be justified by it (c/, § ii).* 

In the above cases, and in those mentioned in Chapter iii., Relevancy 
it is often difficult to draw the line between relevancy and irre- ^^^ "°^ 
levancy. It need hardly be said that, if a fact is absolutely 
irrelevant, the parties to a cause will rarely seek to prove it. 

RES GESTiE DEEMED RELEVANT. 

13. All facts forming part of the transaction in 
issue or closely connected with it, and statements 
accompanying or explaining these facts, are relevant 
or deemed relevant.^ 

14. The somewhat vague though convenient expression res Resgesta de- 
fiesta signifies all the facts in issue and relevant to the issue ; 

and in a wider sense it also embraces statements made about 
the time of the transaction in issue, and relating to that trans- 
action, by any of the parties engaged in it, or by others in their 
presence, although such statements may be of doubtful rele- 
vancy.*^ When statements form part of the transaction in issue 
it is difficult to exclude them as irrelevant, and if they have 
immediately preceded or followed, or have accompanied the 
transaction, they may tend to explain facts that would otherwise 
be unintelligible. 

15. Closely connected with an issue of uttering forged notes Facts closely 

or base coin, for example, is the fact that other forged notes or connected 
, . r J . . /. 1 , 1 , with those m 

base coins are found m possession of the accused, or that he issue. 

has previously attempted to utter such notes or coins; and 

such facts, which if unexplained betray guilty knowledge, may 



(a) Hyslop v. Staig^ 1816, and Bannerman v. FenwickSy i Mur.21, 252. 

(b) D. 36, 83-109, 1381-2, 1480-4 ; Steph.^Art. 3, 7, 8, 9 ; 2 Hume, 
406, note a ; 2 AL 517. 

(c) Cf, Chap. iv. 
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J^ — ^— ^^— ^— -^i H »» <ii I I ' 

iH. ii. § 15. accordingly be proved if libelled on.* On the same ground, in 
cases of murder in particular, numerous circumjacent facts, the 
relevancy of which, taken singly, may not be apparent, are 
:ircunistan- admitted to proof. Evidence of such facts is popularly termed 
J evidence." < circumstantial,' in contradistinction to evidence bearing 
directly on the facts in issue.^ Among circumstances from 
which, if unexplained or falsely explained, guilty knowledge of 
a theft may generally be inferred, is the discovery of the stolen 
goods in possession of the accused shortly after the commission 
of the crime ; but such circumstances always require some 
corroboration.^ The fact that an accused person has absconded 
is, when taken by itself, a circumstance of comparatively little 
weight ; ^ and the same may be said of the fact that he has made 
false statements regarding his conduct about the time of the 
transaction in issue.^ 
atementsin 1 6* When an act is admitted to proof as relevant, statements 
nnection preceding, accompanying, or following it, made by or to the 
person alleged to have committed it, are also admissible so far 
as necessary to explain the act. Thus, in a trial for murder, 
expressions used by the prisoner shortly before the commission 
of the crime, indicative of ill-will towards the deceased, may be 
proved.' Guilty knowledge on the part of the accused is also 
frequently betrayed by statements made by him after the com- 
mission of the crime.' So also, when a prisoner is charged with 
using seditious expressions, similar expressions occurring in 
the same speech may be proved for the purpose of showing the 
unlawfulness of his purpose.^ Statements or explanations 
volunteered by a prisoner at the time of his apprehension, as 
well as those made by him about the time when the offence was 
committed, are constantly admitted to proof.^ 

(a) I AI. 416, 419, 455 ; I Hume, 156, note 2 ; 24 & 25 Vict c. 99, 
10, II. 

(b) D. 251-64 ; sup. § 6. (c) D. 256, 334. 
(d) D. 274-5. (e) ^- 276. 

(f) Afi//ar, 1837, I Sw. 486 ; Salt, i860, 3 Irv. 549. 

(g) J^e^. V. Mannings, 1849, noted in D. 286. 
(h) Grant, 1848, J. Sh. 53. (i) Zam^, 1871, 2 Coup. 23. 
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17. When a party's conduct is in issue, not only his own Ch. ii. § 17. 
statements, but those of other persons made to him or in his statements 
presence, may be relevant for the purpose of showing his de- made in 
meanour on the occasion ; • but the fact that he was silent when ?^^^ s>ear- 
statements were made in his hearing to which he was not 

bound or expected to reply is irrelevant. A party cannot be 
botmd by statements not made in his presence.^ 

18. When a crime or delict has been committed, the fact -^^ recenti 
that the injured person complained of the injury de recenti is i,y injured 
relevant 3 * but a statement made ex intervallo is deemed irre- party rele- 
levant, on the ground that it is less likely to afford a true account 

of the transaction.^ 

While in many cases an interval of a few hours has been But greater 

held sufficient to exclude evidence of a complaint, much greater ^^^^ \^ 

latitude is allowed in trials for rape. In such cases, not only cases of rape. 

in the interests of the sufferer, who may at first have been 

reluctant to complain, or may have found no one to confide 

in, but for the purpose of testing her veracity, it is usual to 

admit evidence of statements made by her several days and 

even weeks after the commission of the alleged crime.® Evi- Terms of 
•1 r y • r y ,.,t t.ij complamt 

dence of the precise terms of the complamt has been held deemed irre- 

inadmissible,' but no good reason for this restriction has ever levant. 

been assigned.^ 

19. Closely akin to acts or statements forming part of the Facts show- 
transaction in issue are facts indicative of motive, preparation, ™™ation 
and opportunity for it, and the subsequent conduct of parties &c 
concerned in it.^ In most cases the motive for a fraudulent or 
criminal act is obvious and requires no proof, but less obvious 
motives, such as revenge or the desire to conceal a previous 

(a) D. 91, 1480-4. (b) Longworth v. Yelverton^ 1862, 24 D. 696. 

(c) D. 95-^. 

(d) MoroHt 1836, I Sw. 231 ; A. B. v. C, D, 1848, 1 1 D. 289. 

(e) Af'Millan, 1833, Bell's Notes, 288 ; Murray, 1866, 5 Irv. 232. 

(f) Ball V. Otto, 1818, I Mur. 444 ; Robertson v. Barclay, 1828, 4 
Mur. 530. 

(g) See L. Pr. Boyle and L. Jeflfrey in A. B, v. C, D. sup, 
(h) D. 252, 266-77 ; Steph. Art. 7. 
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Ch. ii. § 19. crime, must generally be proved. Thus, in a case of assault 
or murder, the motive of the accused may be gathered from 
expressions of ill-will, threats, or an angry demeanour towards 
the person injured or murdered.* So also the existence of 
criminal intent may be inferred from preparations made to 
Subsequent commit a crime, and a consciousness of guilt from attempts to 
conceal it after it has been committed. If to these indications 
be added proof of an opportunity of committing the crime, a 
moderate amount of direct evidence will probably complete the 
Suppression chain of evidence. Foremost among such indications of guilt 
o evi ence. ^^^ attempts to fabricate or suppress evidence. Criminals have 
cmltv'wutv ^^^° betrayed themselves by showing agitation on being asked 
an apparently simple question. Indications of almost all these 
different kinds were present in the Mannings* case,^ and in that 
of Palmer.® 
Facts ex- 20. Somewhat more remote from the r^s gestce^ but still more 

vMrfacts^ ®^ ^^^^ obviously relevant to them, are facts which are necessary 
to explain or introduce relevant facts.* Of such facts there are 
necessarily many different kinds. They may support or rebut 
an inference arising from a relevant fact, or tend to prove or 
disprove the identity of a person or thing connected with the 
case, or establish the time or place where an event happened, 
or show the validity or invalidity of a document produced, or 
explain the motives, intentions, and conduct of parties con- 
Explanatory cerned. A familiar illustration of the admissibility of facts of 
Siction ^oi ^^^ ^^^^ occurs in reductions of wills on the ground of facility, 
wills; in which the feelings, intentions, and demeanour of the testator 

towards his relations, and towards the persons who are said to 
have influenced him unduly, form the subject of investigation.® 
in actions of So, too, in actions of damages for slander, the position of the 
sUndCT^^^"^ parties and their surroundings must often be inquired into 
before the alleged slander can be understood. An expression, 
for example, which would be slanderous if deliberate, may lose 

(a) Woods ^ 1839, 2 Sw. 323 ; Cromarty^ 1843/ 1 Br. 588. 

(b) Noted in D. 286. (c) Sep. rep. 1856. 
(d) Steph. Art. 9. (e) D. 19. 
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that character if uttered in the course of a quarrel.* In consis- Ch. ii. § 20. 
torial cases also, and particularly in declarators of marriage, it ^^ consis- 
is often necessary to prove the conduct and conversation of the torial cases; 
parties, and the terms on which they lived.^ Again, in a trial in trials for 
for forgery, it is competent to prove that genuine deeds of the "^'^sery; 
same date are executed in a different style from the deed in 
issue, and to adduce historical evidence for the purpose of 
detecting anachronisms in the forged deed.® Lastly, in a case and in cases 
of mobbing and rioting, the cries of persons in the mob other of mobbing 
than the parties accused of the offence are relevant to explain ^ "° °^* 
the nature of the transaction.^ Facts of this kind are closely 
akin to those mentioned in the next paragraph. 

ACTS OF CONSPIRATORS. 

21. When primA facie evidence exists that several 
persons have conspired to commit a crime or delict, 
whatever is said or done by one of them in further- 
ance of their common purpose is deemed relevant 
against the others.*^ 

22. This rule belongs to a somewhat different category from 

the last Here the res gestce do not necessarily centre round J^esgestce 

, . , I, ' . r J* -• may consist 

a smgle transaction, but usually consist of many distmct acts of many dis- 

and statements, each of which is relevant against other con- tinct acts. 

spirators who have taken no part in them. The reason is that Each con- 

each conspirator makes the others his agents for the execution agent lor the 

of their common design. On the other hand, statements re- other. 

garding the conspiracy, but not in furtherance of it, are relevant 

only against the party who makes them and those of his asso- 

(a) Mack ntosh v. Squair, 1868, 40 Jur. 561. 

(b) Longworth v. Yelverton^ 1862, 24 D. 696 ; Robertson v. S:euart^ 
1874, I R. 532 ; rev. 1875, 2 R., H. L., 80. 

(c) Humphreys t 1839, Rep. by Swinton, 88-94, 119-20, &c. 

(d) 2 Hume, 407, note; R. v. Lord G, Gordon^ 1781, 21 St. Tr.1514. 

(e) D. 93 ; Staph. Art. 4 ; 2 Hume, 406, note a. 
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Ch. ii. § 22. ciates who concur with him in making it.* Even where no 
Criminal con- express conspiracy or combination exists, a number of persons 
duct of ac- by taking part in the same reckless or criminal conduct make 
vant aeaSst ^^^^ other responsible for the consequences.^ In other words, 
abettors. as soon as it is established that the accused persons were ' art 
and part' engaged in the same transaction, the acts of each 
Mere specta- ^^^ relevant against the others ; and the mere fact of being a 

tor may he\ passive spectator of a crime may constitute the onlooker an 

involved as 

' art and aider and abettor,' and involve him in the same penalty as the 

part." perpetrator.** 

PROOF OF RIGHTS OF PROPERTY AND OF CUSTOMS. 

23. When a right of property or a custom is in 
issue, every fact which shows or tends to show how 
the right was exercised or the custom observed is 
deemed relevant.* 

Rights inter- ^4. When the construction of a deed and the rights of parties 

preted by under it, or the existence or extent of an alleged servitude or a 

^^^^^ public right of way, or the existence or observance of an alleged 

custom are in issue, the mode in which the parties interested 

have interpreted and exercised their rights often affords the 

only solution of the question. In the case of heritable rights 

this process of interpretation must generally have extended 

throughout the full period of the long prescription, while in the 

case of mercantile and other customs a much shorter period 

suffices. All acts which aid such interpretation are deemed 

Single acts relevant. Taken singly, they are clearly irrelevant ; for the 

deemed rele- fact that a thing was done cannot prove the existence of a right 
vant, when 

(a) Cumming, 1848, J. Sh. 17 ; 2 Al. 612-3 ; see also R, v. Hardy, 
1794, «4 St Tr. 451-3' 

(b) L. Neaves in Barbier, &c., 1867, 5 Itv. 482 ; Orr, &a, 1856^ 
2 Irv. 502. 

(c) ATrrr, &c., 187 1, 2 Coup. 334. 

(d) D. 20, 224-7, 237, 332 ; Steph. Art. 5, 6. 
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to do it. Collectively, however, they may become relevant ; Ch. ii. § 24. 
for the fact that their repetition was permitted by parties having building up 
an adverse interest raises a presumption that they were done in custom, 
accordance with a recognised right or custom. 

25. On these grounds it is competent to interpret obscure or ?^^^'9"^ 
,. ••jjit r^i- • ^^ deeds m- 

ambiguous expressions m deeds by means of the possession or teip^gte^ ^y 

usage which has followed on them.* * Fishings/ for example, usage, 
may be interpreted by usage as including salmon-fishing ; ^ and 
the extent to which * parts and pertinents ' have actually been 
possessed often aflfords the only mode of ascertaining the mean- 
ing of the expression." In such cases every exercise of the right 
and every act of possession, and every act of opposition by 
parties having an adverse interest, are deemed relevant. 

26. When the alleged right rests merely on implied grant, its Certain rights 
existence can usually be inferred solely from the fact that it has usage alone. 
long been exercised without opposition. Where, for example, 

the public claim a right of way across private property, as the Relevant 
right is generally inferred from usage alone, every fact tending of*way^ cases. 
to prove or disprove the usage is necessarily deemed relevant. 
Thus, the proprietor's title-deeds, old maps and plans of the 
district, local histories, the fact that certain persons used the 
disputed path without challenge for a long period, the fact that 
other persons were turned back, the fact that a gate placed 
across the road was frequently found locked, and the fact that 
a shorter road between the extremities of the path in question 
ab-eady exists, are all admitted as relevant to the issue.* On Official per- 
similar grounds the fact that a person acted in an official sumed duly 
capacity is deemed relevant to the question whethjer he was appointed. 
duly appointed to the office.® 



(a) L. Cumehill in Z. Adv. v. Sinclair j 1865, 3 M. 981, 994. 

(b) Stuart v. M^Bamet, 1868, 6 M., H. L., 123 ; Z. Adv, v. Cath^ 
eart, 187 1, 9 M. 744. 

(c) D. 224-7 5 Stewarts Trs, v. Robertson, 1874, i R. 334, 

(d) D. 332-3 ; Duncans. Lees, 1870, 9 M. 274 ; Mackintosh v. Moir, 
1 87 1, 9 M. 574; Glentilt case, 1850, 12 D. 328; aff. 1852, i Macq. 65, 

(e) Steph. Art. 13 ; Roscoe, N. Pr. 46 ; see also D. 16, note 24. 
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Ch. ii. § 27. 27. So also, when a custom of trade or other usage is in 
issue, it is frequently inferred from a number of isolated facts, 
the relevancy of which is only apparent when they are taken 
collectively.* In many cases facts may be relevant or deemed 
relevant, although their connection with those actually in issue 
is so remote that they closely resemble the unconnected facts 
which form the subject of the next chapter. 



Customs in- 
ferred from 
facts taken 
collectively. 



(a) D. 20, 128, 237, 293; M. of Tweeddale s. Brown ^ 1821, 2 Mur. 
565, 569 ; Mackenzie v. Dunlop, 1856, 3 Macq. 22. 
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CHAPTER III. 

FACTS SIMILAR TO THOSE IN ISSUE, BUT UNCON- 
NECTED WITH THEM, GENERALLY IRRELEVANT, 

SIMILARITY NOT NECESSARILY RELEVANCY. 

I. 

28. Facts similar to those in issue, but not con- Ch. Hi. § 28. 
nected with them in any of the ways already pointed 

out,* are either irrelevant or deemed irrelevant, except 
in the cases mentioned below.^ 

29. This rule is sometimes conveniently, though far from -^^ ««^^>" 
accurately, expressed by the maxim, res inter alios acta alteri ^ * * 
non nocety which means that the acts of parties unconnected 

with the cause, and also those of the parties to the cause on an 

occasion unconnected with it, are irrevelant. In some cases, 

no doubt, the fact that a person acted in a certain way on one Such facts 

occasion may render it probable that another person, and more deemed 

probable that he himself, will act in the same way on another irrelevant 

occasion ; but the inference is so slender and untrustworthy r^^oteMss. 

that the fact is generally deemed irrelevant. On this ground 

it is deemed irrelevant in a case of theft or reset that the 

prisoner is * habit and repute' a thief or resetter, although the 

fact may be proved as an aggravation if duly libelled.'' Again, 

in an action of divorce, the co-defender's intimacy with persons 

(a) Sup. §§ 10-27. 

(b) /»/ §§ 30-4 ; D. 18, 20, 21 ; Steph. Art. 10. 

(c) Bums V. Harty 1856^ 2 Irv. 571. 

B 
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Ch. iii. § 29. other than the defender, though a remote inference might be 

or manifestly drawn from it, is deemed irrelevant. Many facts are mani- 

irrelevant. festly irrelevant, such as, in a criminal trial, the fact that other 

persons have committed similar crimes, or, in a declarator of 

marriage, the fact that the pursuer was intimate with other 

men before the alleged marriage.* The following paragraphs 

mention the chief cases in which unconnected facts are deemed 

Exceptions to relevant to each other. Such facts may either be treated of 

regaled as ^is exceptions to the general rule just stated (§ 28X or they may 

examples of be regarded as being truly, though not apparently, connected 

esm .u. ^g^^^g^ g^jj^ therefore relevant to each other under the rules laid 

down in Chapter ii. 



ACTS INDICATING MOTIVE, INTENTION, MAUCE, ETC. 

30. When a person's conduct is directly or indi- 
rectly in issue, his conduct on a similar occasion, and 
even extrinsic circumstances, are frequently relevant 
for the purpose of proving the motives or intentions 
with which he acted on the occasion in issue.** 

31. While it is generally deemed irrelevant to prove a party's 

Previous con- conduct on one occasion for the purpose of showing the pro- 

rdevanf to bability of his acting in the same way on another, such evidence 

show motive, is deemed relevant if it tends to explain the motives which 

actuated him on the occasion in issue. On this ground it is 

declared by statute that, in a charge of uttering base coin, the 

possession of other base coins, and attempts to utter them, are 

relevant to prove guilty knowledge on the part of the prisoner.® 

In action for When a person is bitten by a dog and sues the owner for 

bite by a dog, damages, the fact that other persons had previously been bitten, 
previous "^ 

complaints " 

relevant. (a) Macdondld v. Macdonald, 1863, 1 M. 854 ; but see Surtees v. 

Wotherspoon, 1 872, ii M. 355. 

(b) D. 18, 34, 88, 90, 1377; Steph. Art. 1 1. 

(c) Act 24 & 25 Vict, c 99, §§ 10, II. 
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and^had complained to the owner, is relevant for the purpose of Ch. iil § 31. 
showing the owner's knowledge of the dog's disposition.* 

Again, in an action of damages for slander, the fact that the Relevant de- 
slander complained of was uttered by other persons besides the ^2 of^ian- 
defender is relevant to the defence of probable cause.^ In der, false im- 
an action of damages for wrongous imprisonment, the de- g^^sonment, 
fender n[iay show probable cause by proving that the pursuer 
was previously convicted for an offence similar to that for 
which he was wrongously apprehended.*' In an action of Relevancy of 
assythment by children for the loss of their father, the fact Pre^f us con- 
that he was a person of bad character and lived separate from 
them has been held relevant to the question of damage ; ^ and 
where a husband raises an action of damages for adultery com- 
mitted with his wife by the defender, his immoral conduct during 
the marriage is likewise relevant.® So also, in a declarator of 
marriage by promise subsequente ccpuld^ the previous conduct 
of the woman is relevant in order to show the character of the 
connection following the promise.' Lastly, when a party's of notice in 

knowledge of a certain event is in issue, the fact that it was ^^'^^*f to 

** prove know- 

notified in the Gazette is deemed relevant, but does not of itself ledge. 

raise a presumption that he knew of the event.*^ 

UNCONNECTED FACTS RELEVANT WHEN SHOWING SYSTEM. 

32. When facts unconnected with those in issue 
tend to prove a system or design, or course of busi- 



(a) WIntyre y, ■ Carmichael^ 1870, 8 M. 570; Eenwick v. Rotberg^ 
1875, 2 R. 855. 

(b) Kingan v. Watson^ 1829, 4 Mur. 489 ; Gibsons v. MarTf 1823, 3 
Mar. 261. 

(c) Nimmo v. Steuart, 1832, 10 S. 844. 

(d) Brash v. Steele ^ 1845, 7 D. 539. 

(e) Fraser, H. & W. 2d ed. 1205. j 

(f) Surtees v. Wotherspoon, 1872, ll M. 355. 

(g) D. 1059 ; Harratt v. Wise^ 1820, 9 B. & C. 712. 
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Ch. uLj 32. ness, in accordance with which those in issue probably 
occurred, they are relevant to the issue.* 

Facts irrele- 33. When a number of occurrences similar to that in issue 
Skensingly ^^^® taken place, although each is apparently irrelevant, yet 
may show when all are considered together they may bear manifest traces 
system. q£ uniformity of purpose or design, and thus throw light upon 

the fact in issue. This rule may therefore be regarded as a 
Relevant in corollary of the last, and is illustrated by similar cases. Thus, 
foreerv o?bill ^° ^ question of the forgery of a bill, it has been held relevant 
that others that other bills were forged in similar circumstances.^ Both by 
were forged statute and at common law, the previous tendering or uttering 
of base coin is relevant to a charge of uttering, as showing 
^« ^"SJ^ *^ design or guilty knowledge.® In an English case, in which a 
coin relevant woman was indicted for poisoning her husband, the fact that 
to show de- she had administered the same poison subsequently to his three 
sons was held relevant to the issue ; * and in a trial in England 
Facts show- for falsification of certain accounts, it was held relevant that 
relevant in the prisoner had previously falsified them repeatedly to his own 
criminal advantage.® So also, in an English case of fire-raising, it was 
deemed relevant that the fires had occurred in two other houses 
in which the prisoner had lived, and that he had received com- 
pensation from two different insurance companies.' In such 
cases as these the res inter alios acta becomes relevant by 
repetition. 

34. On similar grounds, when the question is whether a cer- 
Existence of ^^ii^ ^ct was done, it is relevant to prove a systematic course of 
course of business in accordance with which it would naturally have been 
vant to show done.* This rule is sometimes stated as a presumption omnia 
that act was rite et solenniter acta> Thus, the fact that letters are posted 

(a) D. 6, 18, 34-6, 293, 14 14; Steph. Art. 12, 13. 

(b) Troup V. Begg, 1838, I D. 356. 

(c) I Al. 455 ; 24 & 25 Vict. c. 99, § 10. 

(d) R. V. Geering 1849, 18 L. J., M. C. 215. 

(e) R, V. Richardson, i860, 2 F. & F. 343. 
(0 R- V. Gray, 1866, 4 F. & F. 1 102. 

(g) D. 6; Steph. 13. (h) D. 293. 



RBLB VANCY AND A DMISSIBILITY. 2 1 

I. 

regularly by a business firm raises the presumption that a cer- Ch. iii. § 34. 

tain letter written by the firm was duly posted,* and when ^onelnac- 

parties have systematically balanced their business accounts cordance 

for a series of years, it is presumable that the accounts embrace ^^*^ *'* 

all their transactions connected with the business in question.^ 

The existence of the system is, therefore, a fact relevant to, but 

not conclusive of, the question whether the act was done, or the 

letter posted, or the account accurately balanced. The present 

rule may also be described as complementary to that stated in 

§§ 23-7 with regard to proof of custom. The custom having 

been proved, the presumption is in favour of its observance. 

(a) J^ackenzie v. Dott, 186 1, 23 D. 13 10. 

(b) D. 6, 293; Maclaren v. Wilson^ 1862, 24 D. 577. 
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CHAPTER IV. 

HEARSAY EVIDENCE. 

HEARSAY EVIDENCE INADMISSIBLE. 
I. 

ch. iv. §35. 35. The terms of a statement made by a person 
not called as a witness are, with the following ex- 
ceptions,* irrelevant or deemed irrelevant to the facts 
in issue.** 

* Hearsay not 36. The rule that * hearsay is not evidence ' signifies that a 
evidence.' witness is precluded from repeating statements which have been 
SJe^ef made by persons not called as witnesses, unless they form part 
of the res gestcs actually in issue.® The admission of such 
statements would be inconsistent with the general rule which 
Best evidence requires the best evidence, and which rejects secondary evidence 
always re- whenever primary is obtainable. Thus, to talce a simple illus- 
tration, if a witness says that his brother, who is not a witness, 
told him that he saw a crime committed, the statement of the 
brother thus reported, though obviously relevant, is not evidence, 
because it is not a statement made by the observer himself when 
examined on oath, it is not liable to be tested by cross-examina- 
tion, it may have been misunderstood by the hearer, and it does 
Fact that not form part of the transaction in issue. On the other hand, 
statement tjjg witness may require by way of explanation to mention the 
often admis- ^^'^ ^^^ i^ consequence of a certain statement made to him by 

sible, though his brother he was induced to act in a certain way, although he 

its terms are 

excluded. = " 

(a) Inf. §§ 37-57. 

(b) D. 83-109, 1375-85 ; Stair, 4, 43, 15 ; Steph. Art. 14. 

(c) Sup. §§ 16-18. 
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is not allowed to repeat the terms of the statement. Again, if Ch. iv. § 36. 
one of the facts in issue be whether a certain statement was statement 
made, the fact may of course be proved like any other fact in may be 
the case,* but the truth or falsehood of the statement must be jj^j^^^^f^t ^^ 
proved by extrinsic evidence. The principal cases in which in issue. 
statements are regarded as formino^ part of the res gesta in 
issue have already been mentioned.^ Such statements do not 
fall under the term * hearsay,* in the narrow legal sense of the 
term. 

EXCEPTIONS TO RULE THAT HEARSAY IS NOT EVIDENCE. 

37. Hearsay or secondary evidence of facts rele- 
vant to the issue is admissible in cases where it is the 
best procurable.® 

38. In criminal cases hearsay evidence is often admitted for Hearsay ad- 
the purpose of proving that a witness identified the prisoner Jden^cation 
soon after his apprehension,^ as the witness might otherwise be of prisoners, 
unable to identify the prisoner after a lapse of several weeks or 
months, and the most important evidence in the case would 

thus be lost This secondary evidence is analogous to the 
labelling of productions, which the witness would often be 
unable to identify but for the signed labels attached to them. 
Another exception to the exclusion of hearsay evidence, intro- 
duced by statute,® is to the effect that, when a witness has been Statutory 
asked whether on a specified occasion he made a different ^^^^^'^^^ * 
statement from that which he has made in the witness-box, statement by 

other witnesses may be called to prove the previous statement.' witness on 

' r r previous 

With these exceptions, the evidence of a witness cannot gene- occasion. 

rally be contradicted or corroborated by his extrajudicial 
statements. 



(a) Sup. i 10. (b) Sup. §§ 16-18. 

(c) See references to § 35 ; Steph. Chap. iv. 

(d) Wight, 1836, I Sw. 47; Stewart, 1855, 2 Irv. 179. 

(e) Act IS Vict. c. 27, § 3. (0 Galls. Gall, 1870, 9 M. 177. 
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Ch. iv. § 38. It is doubtful whether it is competent to contradict a witness 
^ ~ by proof of what he said in precognition, there being authority 
of contradict- in favour of the competency,* and against it.^ As the above 
mg witness statute, however, does not exclude previous statements made 
precognition, in precognition, it is thought that they ought to be admitted, 

quantum valeant, there being sometimes no other available 

means of discrediting a dishonest witness. 
Evidence of 39» Evidence of statements relevant to the issue, made by a 

statements person who would have been a competent witness, but has died 

by deceased . 

persons ad- before the trial, is always admissible, being the best obtainable.* 

missible. Qn the same ground, hearsay evidence of statements by a 

person who has since become insane would probably be 

Death must admitted ; ^ but the statements of persons merely absent from 

be proved, ^j^g country are inadmissible.® In such cases there must be at 

least primd facie evidence of the death (or the insanity) of the 

Hearsay in person who made the statement.' Evidence of statements by 

questions of deceased persons regarding relationships as to which they had 

special means of knowledge is admissible.* The statements 

Precognition of a deceased person made in precognition have frequently 

of deceased ^jggj^ rejected as likely to have been biassed in favour of the 

persons gene- ^ 

rally inad- party who precognosced him ; »» but exceptions to the rule are 

missible. occasionally admitted in special circumstances.* 

(a) Inch V. Inch, 1856, 18 D. 997; Robertson^ 1873, 2 Coup. 495. 

(b) (yDonnel, 1855, 2 Irv. 236 ; EmslUy, Alexander, 1862, i M. 209. 
<c) D. 102-8 ; Bell's Pr. § 2259. 

(d) Harvey y 1835, Bell's Notes, 292 ; Ewing v. E. Mar, 1841, 14 
D. 314. 

(e) CavaJari, 1854, I Irv. 564 ; Rouatt, 1852, I Irv. 79. 

(f ) Christian v. Kennedy^ 1818, i Mur. 424 ; Miller v. Moffat, 1820, 
2 Mur. 325. 

(g) Alexander v. Off. of State, 1868, 6 M., H. L., 54 j Macpherson 
V. Reids Trs, 1876, 4 R. 133 ; 1877, 4 R., H. L., 87. 

(h) Mcintosh, 1838, 2 Sw. 103 ; Ormond, &c, 1848, Ark. 483 ; 
M Donald v. Union Bank, 1864, 2 M. 963 ; Graham v. Western Bank, 
1865, 3 M. 617. 

(i) Wards, 1859, I Coup. i86 ; Peterson, 1874, 2 Coup. 557. 
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^ I. 

Evidence that a person since deceased made a statement as Ch. iv. § 39. 
to what he had been told by some one else is deemed irrelevant, Hearsay of 
because too remote. hearsay inad- 

Far more trustworthy is secondary evidence of a deposition ^^^^ ^' 
...... . . . \ , , . Depositions 

judicially emitted in a former case between the same parties jnore trust- 

and regarding the same matter ; * but if it has been emitted worthy, 
with regard to a different set of circumstances, or in a cause 
between diflferent parties, it will probably be excluded,^ ex- 
cept perhaps in questions of pedigree and ancient boundaries.^ 
A£&davits, certificates, or other written statements by deceased Affidavits in- 
or absent persons, are also inadmissible.*^ It is thought, however, admissible, 
that letters by deceased persons, who would have been competent 
witnesses, would be admitted if they had special knowledge of 
the facts in issue, and if the circumstances in which the letters 
were written are known.® Such letters, written ante litem motatn^ 
have been held admissible in cases of pedigree.' 

HEARSAY EVIDENCE OF EXTRAJUDICIAL ADMISSIONS 

WHEN RELEVANT. 

40. Extrajudicial admissions by a party to the 
cause may be proved, if relevant to the facts in 
issue.' 

41. Statements by a party may be made either in his own Statement by 

favour or against his interest. Those of the former class are P^'^y,*^ **^ 
** own favour 

excluded, however relevant ; ** those of the latter, usually termed inadmissible ; 
admissions,^ may be proved. Evidence of a party's statements in 

(a) Bell V. Reid^ 1862, 24 D. 1428. 

(b) L. Pr. M'Neill in GHls v. Ceils, 1855, 17 D. 404. 

(c) L. Moncreiff in Gordon v. Grants 1S50, 13 D. i. 

(d) Cf. § 213, inf. 

(e) SttM'Alisterv. M'Alister, 1833, 12 S. 198. 

(f) Crawford 6* Lindsay Peer. 1842, 13 D., H. L., 32. 

(g) D. 1443-54; Steph. Art. 15-20. 

(h) D. 1373-85. (i) Sup. § 9. 



26 rele^aMy and admissibility. 

I. 

Ch. iv. § 41. his own favour is excluded partly on the ground that it is 
hearsay, and partly because it is likely to be biassed and there- 
fore untrustworthy.* A party may not, for example, found upon 
statements in his private books,^ though he may found on 
entries in his business-books, if regularly kept.® As already 
Unless part mentioned, however, the statements of a party, although in his 
or to ^ow* ^^"^ favour, may be proved if they form part of the res gestcB 
state of mind; in issue,^ or for the purpose of rendering a conversation or other 
statements intelligible,® or for the purpose of testing the state 
but relevant of his mind.' Again, if a party expressly or tacitly assents to 
if assented to statements made by his opponent in his own favour, these 

• statements are thus rendered relevant.* 
Different 42. The probative value of admissions varies greatly accord- 

kinds of ad- ing to circumstances. Judicial admissions, whether made on 
missions and , 

their value, record, or by counsel orally in court, or by a prisoner at the 

Judicial ad- har when interrogated as to his guilt, are conclusive in the 

missions con- cause in which they are made.** The rules regarding such 
elusive 00 

admissions and their effect belong to the province of procedure. 

Extrajudicial The extrajudicial admissions to which the present sections 

admissions refer may possess a semi-judicial or quasi-ofHcial character, like 

formaland the declaration of a prisoner,* or a set of regularly kept busi- 

deliberate. ness-books,J in which case they afford strong pn'md/acie evidence 

^"'^,?^^^ of the fact admitted. Extrajudicial admissions, when written 
unqualified '' 

admissions and unqualified, are also entitled to great weight, though not 

well-nigh necessarily conclusive : if oral, they are always more or less 
conclusive. ^ 7 ^ / 

. untrustworthy, as the persons who heard them made may have 

sions may misunderstood their meaning ; and if qualified, their effect may 

be misunder- he entirely neutralised. Lastly, it must be added that erroneous 
stood, ^^_^________^____^_____^____^^___^_____^_^^^___-__^______ 

(a) Hunter v. Dodds, 1832, 10 S. 833. 

(b) Smiih v. Mitchell, 1826, $ S. 32 ; 1830, 4 W. & S. 47. 

(c) Inf. § 76. (d) Sup. §§ 13-20. 

(e) Stevenson y, KyUf 1849, H D. 1086; Longworth v. Yelverton, 
J 862, 24 D. 696. 
(0 Mackintosh v. Fraser, 1859, 21 D. 783. 
(g) Sup. § 17 ; inf. §§ 48-9 ; D. 1379. 

(h) L. J. Clk. Hope in Cairns y, Afarianshi, 1850, 12 D. 919, 12S6. 
(i) Inf. § 50. (j) ^«/. § 76. 
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I. 

admissions may be made under misapprehension, and that false Ch. iv. § 42- 
confessions are frequently made by persons labouring under Qfi^iQ^^e in 
excitement or insanity.* error. 

43. Extrajudicial admissions by a party to a civil action, Extrajudicial 
unless made under undue influence, are relevant, though not relevant 
conclusive, against him, and may competently be proved, against party 
This rule is applied to statements made in conversation,^ or in may be^i^de 
correspondence,® or in precognitions.* Such admissions are of in conversa- 
special value in consistorial cases, as they are less likely to be s™^J^JJ^' 
collusive than judicial admissions, and in such cases they do or precogni- 
not require very strong corroboration.® Admissions made by a **°^" 
party in attempting to compromise an action are not relevant Admissions 
against him, as they are made on the implied understanding p attempt- 
that they are not to be used if the attempt fails. Admissions m^^^e^^° 
extorted by artifice are discountenanced, though not incom- without pre- 
petent evidence,' while those obtained by means of illegal^ *^ 
compulsion would probably be held inept.* With regard to 
admissions in criminal cases, see §§ 46, 51. 

EXTRAJUDICIAL ADMISSIONS BY ONE PARTY ON BEHALF 

OF ANOTHER. 

44. Admissions made by an agent, so far as duly 
authorised to make them, are relevant against his 
principal, and may be proved.^ 

45. This rule is susceptible of many applications. Admis- Admissions 
sioDS by an agent bind his principal when made in connection principal. 

(a) D. 1489-98. 

(b) Frastrv, Wilson^ 1842, 4 D. 1171. 

(c) Edmonstone v. Hamilton^ 1842, 5 D. 414. 

(d) Morrison y. Somervilie, i860, 23 D. 233. 

(e) FulUrtoHY, FullertoHyi^T^^ii M.720; Fraser,H.&W.2decl.ii70. 
(0 Robb V. Campbell, 1824, 3 6. 301. 

(g) L. EUenborough in StockfUth y. De Taste f, 1 8 14, 4 Camp. ii. 
(h) D. 1465-77; Steph. Art. 15-19. 
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Ch. iv. § 45. with the business entrusted to him,* and particularly when he 
Partners ad- ^^ ^" charge of the whole affairs of the principal* A partner is 
missions bind the duly authorised agent of his co-partners, and can bind 
co-partners. ^j^gj^ ^y admissions within the limits of the business of the 

partnership.® 

iMmissionby In like manner admissions made by a cedent before intima- 

assignee be- '^^^ ^^ ^^® assignation has been made to the debtor are binding 

fore intima- on the assignee, but not those made afterwards, as the cedent 

is then divested of all interest in the claim assigned.<^ For a 

noTbound similar reason a principal cannot bind his cautioner by admis- 

by admission sions made after the constitution of the cautionary obligation.® 

no?indo^ Nor can the indorsee of a bill prior to maturity be affected by 

of bill by that an admission made by the previous holder that it was not granted 

hold«r°"* for an onerous consideration.' A party may expressly agree to 

be bound by the statement of his factor,*^ or by that of a third 

party. On the other hand, the fact that a number of parties 

are bound together by a common interest does not render the 

admission of one binding on the others,^ unless concert or 

conspiracy among them be proved.* 

(a) Mackintosh v. Pitcairn^ 1 85 1, 14 D. 187; National Exchange 
Co, V. Drew, 1850, 12 D. 950; Steph. Art. 17. 

(b) L. Pr. M*Neill in M'Gregpr v. M'Gregpr^ l86o, 22 D. I264, 

(c) 2 Bell's Com. 618. 

(d) Stair, 3, I, 18 ; Ersk. 3, S> 9 & lo ; 3, 6, 16. 

(e) Hunter v. Curson^ 1822, 3 Mur. 233. 
if) Jameson v. CraJiame^ 1832, ii S. 80. 

(g) Cooper V. Hamilton^ 1824, 2 S. 728; 1S26, 2 W. & S. 59. 
(h) Duncan v. Forbes^ 1831, 9 S. 540 j APIndoe v. Frame^ 1824, 3 S. 
295. 
(i) L. Gillies in Campbells, Macjarlane^ 1840, 2 D. 663 ; ^ §§20, 21. 
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Ch. iv. § 46. 

HEARSAY EVIDENCE OF CONFESSIONS IN CRIMINAL 

CASES ADMISSIBLE. 

46. Voluntary confessions of crime, or statements 
of facts relevant to the crime in issue, are relevant 
against the persons who make them.* 



a 



47. The confession must have been voluntary, and must not Confession 
have been extorted by any promise, threat, or inducement pro- been extorted 
ceeding from a magistrate, the prosecutor, or other person in by person in 
authority, from a constable, or from a private party in presence ^^ °" ^' 
and with the assent of the prosecutor or an official representing 
him.* Not only is the trustworthiness of confessions thus im- 
properly elicited considered doubtful,® but their admission would 
obviously be inconsistent with fair play. 

If, on the other hand, the inducements proceed from a private Confession 
individual, whether the person injured by the crime or not, the private party 
confession thereby elicited will be deemed voluntary.* Confes- admissible. 
sions elicited by private parties by means of deception, but not 
if elicited by officials,® and those obtained from an intoxicated 
person would probably also be admitted.' Those elicited in 
consequence of the advice of a clergyman would probably also 
be deemed voluntary ;* but confessions of a strictly religious 
character should, it is thought, be held privileged.** So also 

(a) D. 1455-64; Steph. Art. 21-4; 2 Hume, 333; 2 Al. 535, 579, 
581 ; Macd. 2d ed, 493-500, 515. 

(b) Mahler <Sr* Berrenhard^ 1857, 2 Irv. 634 ; L. J. Clk. Inglis in 
Hay, 1858, 3 Irv. 181 ; Graham^ 1876, 3 Coup. 217 ; Robertson^ 1853, 
I Inr. 219. 

(c) R, V. Warwickshall^ 1783, i Leach, 263. 

(d) Honeyman <Sr» Smith, 181 5, 2 Hume, 335 ; Macd. 2d ed. 258. 

(e) Kerry, Mackay, 1853, I Irv. 213. 

(f) Steph. Art 24 

(g) R. v. Gilham, 1828, I Moedy, 186. 

(h) Inf, § 179, 182 ; Ross, 1859, 3 Irv. 434 ; 2 Al. 540. 
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I. 

Ch. iv. § 47. statements made by a prisoner when apprehended and charged 
Statement ^^^^ ^ crime are relevant against him.» Statements voluntarily 
by prisoner made by a prisoner in conversation may be proved by any one 

f;!l«^^J?JT«^°" who heard them,^ but such evidence is received with great 
sion, or IB ' ** 

conversation, caution, and is generally rejected if obtained through the medium 
admissible. ^^ officials.® Discoveries made in consequence of confessions 
Discoveries which have been improperly elicited are admissible in England, 
t^rt^** ®^" although the confessions themselves are excluded, except so far 
fession ad- as necessary to explain the discoveries ; * but it is doubtful 
jP"^ d^ whether they would be admitted in Scotland.® 

Exclamations by a person when asleep would probably be 
Exclama- admitted if they led to any discovery implicating the utterer, but 
* are obviously untrustworthy unless so corroborated.' Lastly, it 
may be added that, while a judicial confession is conclusive 
against a prisoner, and a confession in his declaration affords a 
very strong presumption against him, his extrajudicial confes- 
sion requires to be corroborated by proof of the corpus delicti 
and of circumstances connecting the prisoner with the crime.^ 



IMPLIED EXTRAJUDICIAL ADMISSIONS AND 

CONFESSIONS. 

48. Admissions and confessions necessarily or fairly 
implied from a party's conversation or conduct are 
relevant against him.*^ 



(a) Laingf 1871, 2 Coup. 23 ; L. Cowan in Z^ewis v. Blair, 1858, 
3 Irv. 16. 

(b) Johnston, 1845, 2 Br. 401. 

(c) Robertson, 1853, 1 Irv. 219 ; Hendry, &c., 1857, 2 Irv. 618 ; Beaton\ 
1856, 2 Irv. 457. 

(d) Steph. Art. 22. j 

(e) Graham, 1876, 3 Coup. 217 ; Watt, 1834, Bell's Notes, 244. ' 

(f) Emond, 1830, Bell's Notes, 243. 

(g) 2 Hume, 333 ; 2 AL 582 ; Macd. 2d ed. 515 ; c/: § 93, inf. 
(h) D. i479h-86; Steph. Art. 102. 



RELE VANCY A ND A DMISSIBILITY. 3 1 

I. 

49. Extrajudicial admissions and confessions may of course Ch. iv. § 49. 
be implied from the conversation or conduct of one of the Extrajudi- 
parties to a cause or from that of any one entitled to make cial admis- 
admissions on his behalf. If implied from the party's conver- fJom cwi^er- 
sation, they obviously fall within the exceptions to the exclusion sation and 
of hearsay evidence ; but if inferred from his conduct or his ^^o**^^*^^* 
silence, they belong rather to the doctrine of acquiescence.* 
Admissions are /requently inferred from the fact that a party 
remains silent when a statement to his prejudice is made in his 
hearing.^ For a similar reason, a party to whom an account Admissions 
has been rendered cannot after a considerable interval, and Sciturnity'or 
especially if partial payments have been made, impugn any of mora, 
the items.^ So also, payment of a debt may be held to be 
admitted if no claim for it has been made for a long period, 
provided the presumption from mora be corroborated by other 
facts.* A qualified admission cannot be founded on apart from Qualified 
its qualifications ; or in other words, a party cannot both appro- admissions, 
bate and reprobate his opponent's statements.® But such an 
admission may be founded on if the qualification be extrinsic to 
it or separable from it.' 

The question how far admissions can be implied from a 
party's pleadings does not belong to the law of evidence. - 

prisoners' declarations relevant against them. 

50. The declaration of a prisoner emitted before a 
magistrate is admissible as evidence against him, but 
not in his favour.*^ 

(a) C/. D. 1379. 

(b) L. Gillies in Campbell y, Macfarlanet 1840, 2 D. 663; Lewis v. 
Blair, 1858, 3 Irv. 16. 

(c) Smith V. Maxwell, 1 833, ii S. 323. 

(d) Ryrie v. Ryrie, 1840, 2 D. 1210; Robsony, Bywater, 1870, 8 M. 757. 

(e) D. 1487-8 ; Bilsborough v. Bosomworth, 1861, 24 D. 109. 
<f) Coupery, Young, 1849, 12 D. 190. 

(g) D. 1405-33 ; 2 Hume, 324 ; Bell's Notes, 239 ; 2 AL 557 ; 
Macd. 2d ed. 510. * ^ 



. *t . 
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I. 
CH,iv. §51. 

Admissions 
in declaration 
relevant 
against 
prisoner. 



Declaration 
inadmissible 
in favour of 
prisoner. 

Declaration 
may be im- 
pugned. 



51. Admissions, express or implied, in the declaration of a 
prisoner, which, though committed to writing, also falls within 
the definition of hearsay evidence, are evidence against him, 
but not in his favour, on the ground that a party's statements 
in his own favour are generally deemed irrelevant.* The requi- 
sites of a declaration and the rules to be observed in taking it 
belong to works on criminal procedure.^ A confession of guilt 
in a prisoner's declaration, not being conclusive against him 
like a plea of 'guilty,' must be corroborated by circumstances 
of considerable suspicion.^ A prisoner's declaration is not 
admissible in his own favour or in that of any one else,<* though, 
if consistent with the defence, it may justly influence the jury 
in the prisoner's favour. The accuracy of a declaration, like 
that of other documents, may be impugned on the ground of 
irregularity or falsity. Declarations have accordingly been 
invalidated by the temporary absence of the magistrate,® by the 
fact that the prisoner was intoxicated or labouring under excite- 
ment,' or that a promise, threat, or recommendation was 
addressed to him by a public official.*^ 



ADMISSIONS IN ONE CAUSE HOW FAR RELEVANT 

IN ANOTHER. 

52. Statements and declarations made by a party 
in one cause may generally be used against him in 
another ; but while they may have been conclusive 
in the original cause, they may be explained or con- 
tradicted in the subsequent proceedings.^ 



(c) StrJ>. §§ 42, 47. 



(a) D. 1375-85* 1391- 

(b) Macd. 2d ed. 257-63, 436, 509 ; D. sup, 

(d) Macqueen <5r» Robson, 1832, 2 Al. 577. 

(e) Mahler <5r» Berrmkard^ 1857, 2 Irv. 634; UPMillan, 1858, 
3 Irv. 213. 

(f ) 2 Hume, 328 ; MUne, 1863, 4 Irv. 301, (g) Mahler, sup. 
(h) D. 1432-42 ; cf, Steph. Art. 32. 



." 
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53. In accordilDce with this rule, admissions by a party in Ch. iv. § 53. 
civil actions have frequently been held competent evidence Admissions 
against him in subsequent criminal proceedings ; * and, con- in one cause 
versely, declarations in criminal cases have been held admis- ^oj^er ^"^ 
sible in civil actions.^ At a later period, however, it was 

laid down that a prisoner's declaration is inadmissible in a Doubtful if 
civil action afterwards raised against him.° If, however, the ^i^JJo^^ ^^' 
Crown, whose property the declaration is considered to be, admissible in 
does not oppose its production, there seems no good reason ^*^^ action, 
why it should not be admitted on the same ground as an extra- 
judicial statement* On the other hand, in accordance with the 
rule which requires the best procurable evidence to be adduced 
in each case, if the declaration itself be inadmissible, it is 
obviously incompetent to prove its contents by parole evi- 
dence.* But if a prisoner pleads guilty to a criminal charge, 
it seems clear that his judicial confession is relevant, though not 
necessarily conclusive against him, in a subsequent civil action.' 

54, While the question how far admissions made on re- How far ad- 
cord are binding against the maker belongs properly to the inission on 
rules of pleading or of procedure, such admissions fall within the vant in dif- 
category of hearsay in the wider sense when they are adduced Cerent case. 
as evidence in a subsequent cause. If statements or admissions Express 

of matters of fact have been unreservedly made by the express admissions 

relevant ' 
sanction of a party in one action, they are relevant against him ^^ record 

in a subsequent action.*^ The record in one action is inadmis- inadmissible, 



(a) M'/ver v. M' Galium^ 1784, 2 Hume, 326 ; Humphreys, Bell's 
Notes, 240. 

(b) Ivory's Ersk. 986, note 95 ; L. Ch. Comr. Adam in Mackie v. 
Wight, 1822, 3 Mur. 27. 

(c) Little V. Smith, 1845, 8 D. 265, and 1847, 9 D. 737. 

(d) Sup, §§ 40-3 ; see also D, 1436, note r. 

(e) Little v. Smith, sup. 

(0 Grierson y. L, Zester, 1 541, M. 14,021 ; see also D. 1441-2. 

(g) Cairns v. Marianski, 1 850, 12 D. 919; 185 1, I Macq. 212; 
Smith V. Puller, 1820, 2 Mur. 340, 342 ; Ballentine v. Ross, 1821, 
2 Mur. 533. 

C 
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Ch. iv. § 54. sible in another where a different interest is at stake ;* but if 
unless second ^^® second action be contingent to the first, or a continuation 
case con- of it, the pleadings in the first will generally be held relevant in 



EVIDENCE IN ONE CAUSE WHEN ADMISSIBLE IN 

ANOTHER. 

55. Evidence given by a witness in one cause is 
generally inadmissible in any other, except when the 
witness has since died, or (probably also) when he is 
unavoidably prevented from attending.® 

Evidence of 56. As already stated,* it is competent, in a proof or trial, to 

since de- adduce secondary evidence of relevant statements made by 

ceased may deceased persons who would have been competent witnesses. 

prov^ '^^^ most trustworthy of such statements are those which have 

been made by the deceased in a previous case between the same 

parties, and the best evidence of these statements is afforded by 

the certified notes or record of the evidence.® Even if the 

former evidence has been taken in a foreign country, it will 

be held relevant if it has been fairly and regularly taken.' If 

ab^bsent, ^^® witness, though not dead, be insane, or if it be proved to the 

theirevidence satisfaction of the Court that he cannot possibly attend, or be 

nfiSSSe examined on commission, it is probable that his former evi- 

(a) fVt^At v. Lidde/f 1 827, 4 Mur. 327. 

(b) Fraserv, Hill^ 1 854, 16 D. 789; Mollison's Trs, v. Crawfurd, 1851, 
13 D. 1075, 1087 ; Bums v. Bums, 1841, 3 D. 1273 (in which a ques- 
tion of fraud was involved) ; contra, M^Ghie v. WKirdy, 1850, 12 D. 
442. 

(c) D. 1930-3 ; Staph. Art. 32. 

(d) Sup. § 39. 

(e) Bell v. Reid, 1862, 24 D. 1428; Cleland v. Flemings 1847, 
10 D. 40. 

(f) L. Pr. M'Neill in GeUs v. Geils, 1855, 17 D. 397, 404. 
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dence would also be admitted.* But if the former evidence Ch. iv. § 56. 
of the deceased has been emitted with reference to a different j nHlTsibl 
set of circumstances, or in a case between different parties, it if circum- 
will probably be held inadmissible, except perhaps in questions stancesdiflfer. 
of pedigree and ancient boundaries.^ 

57. If, however, one cause is truly a continuation of another, Evidence in 

the evidence taken in the first is admissible in the second, except ^5 ^^™^5" 

■^ sible in later 
in the case of trials by jury. On the same principle, when stages. 

decree is pronounced against a debtor for a certain sum in one _ .^ . 

action, the proof on which the judgment has proceeded will debt evidence 

generally be regarded as conclusive in an action of relief subse- ii^ action of 

relief 
quently raised by the debtor.*^ 



WRITTEN STATEMENTS BY THIRD PARTIES GENERALLY 

INADMISSIBLE. 

58. Statements made by third parties in documents 
or books are generally deemed irrelevant, unless 
proved or admitted to be correct.® 

59. Statements made by third parties in documents or books Written 
are generally inadmissible on the same ground as hearsay evi- ex^\udS*^ 
dence. However relevant to the issue they may be, they are unless proved 
rejected as untrustworthy when the circumstances in which ^^ii?T' 
they were made are unknown ; but they become admissible if 



(a) Sup. § 39; Steph. Art. 32 ; c/. A.S. 16 Feb. 1841, and m//ox 
v. Farrell, 1848, 10 D. 807. 

(b) L. MoncriefF in Gordon v. Grants 1 850, 13 D. I, 27 ; L. Pr. 
M*Neill in Geih v. Geils, sup, 

(c) M*Indoe v. Lyon, 7 Dec. 1826, F. C. ; Stewart v. Stewart , 1863, 
I M. 449; Geils v. Geils, 1855, 17 D. 397; cf. Eraser v. Hill^ 1854, 
16 D. 789 ; Ersk. 4, 3, 36. 

(d) Struthers v. Dykes, 1847, 9 D. 143 7 ; 1850, 7 B. App. 390; 
D, of Gordon v. Ly, H, Gordon, 1748, M. 14,045 ; Ersk. 2, 3, 32. 

(e) D. 1361-5 ; Steph. Art. 33-47. 
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iV' § S9» sworn by the writer to be correct, or admitted correct by the 
J^t5 party against whom they are adduced.^ Passages in scientific 
oks in- or other works are also inadmissible, although they become evi- 

dence on being adopted by witnesses examined in court.** 
es and For the same reason, statements in a private diary are inad- 
5 inad- ^^issible, and they continue so after the death of the writer.® 
ble. So, too, in an action against a firm, the private books of one 
partner are not evidence against another, having been kept by 
the owner in a different persona from that in which he is sued.^ 
In conformity with this rule (§ 58), statements made in pri- 
vate probative deeds,® or in public documents duly authenti- 
cated,^ are admissible in evidence, their accuracy being proved 
in the manner required by law. 



^ STATEMENTS IN PUBLIC AND OFFICIAL DOCUMENTS 

ADMISSIBLE. 

60. Public and official documents, so far as rele- 
vant to the facts in issue, are usually admissible in 
evidence, and are also probative of the facts and 
procedure which it is their function to record.*^ 

ralre- 61. In accordance with the rule (§ 58) that statements by 
third parties are admissible in evidence when proved correct, 
public and official documents, which possess more or less of a 
probative character, are admissible so far as relevant. In con- 



s. 



(a) Steven v. Nicolly 1875, 2 R. 292 ; Livingstone v. Dinwoodie, i860, 
22 D. 1333. 

(b) D. 1 178 ; L. J. Clk. Hope in Thomson, 1857, 2 Irv. 747 ; M'Kay 
V. Davidson, 1828, 6 S. 367, 

(c) Mad. Smithy 1857, 2 Irv. 641, 649, 662. 

(d) Smith V. Logan, 1826, 5 S. 32 ; 1830, 5 W. & S. 47 ; Catto 6* 
Co, V. Thomson, 1867, 6 M. 54. 

(e) Inf. Chap. ix. (f ) Inf, §§ 60 et seq. 
(g) D. 1051-1248 ; Steph. Art. 33-47 ; see also Chap. xi. inf. 
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nection with their relevancy and admissibility, a few remarks Ch. iv. §61. 
may be made here with regard to their weight and effect, which 
vary according to circumstances. Such documents, when ex 
facie regular, having been executed with the requisite solem- 
nities, are usually probative of the facts which it is their function Official docu- 
to record, but they afford primd facie evidence only of collateral jnents may 
or incidental facts which the framer was not bound to know and 
narrate. In some cases official writings afford conclusive evi-give; 
dence of the facts they set forth, and cannot be contradicted by ^^ afford 
any evidence whatever, while in other cases they are declared prima facie 
by statute to di^oxd. primd facie evidence only, and may be con- Qn\y *^^ 
tradicted by any competent evidence. 

If, for example, the document be an Act of Parliament, it Statutes con- 
conclusively records the law enacted by the Legislature, which f^w enarted 
though possibly unsatisfactory, or ambiguous, or contrary to but not as to 
sound principle, cannot be impugned, but must be obeyed. ^^^^ stated. 
But, as the function of a statute is to record rules of law and 
not matters of fact, it usually affords primd facie evidence only 
of the facts it narrates. 

Of most other public documents it is the primary function to 

preserve a record of facts. Judicial records, for example, narrate Judicial re- 

the procedure which has taken place in court, but cannot vouch ^°e ^^to* 

for the accuracy of the findings in fact or the soundness of the procedure, 

judgments of the Court. The procedure they set forth cannot, gQ^^^n^ of 

as a rule, be impugned ; but the findings in fact and judgments judgments. 

they narrate only bind the parties to the cause in which they 

are pronounced, except when the question is one of status or 

involving the interests of the public* In contrast to judicial 

records may be mentioned the register of births, deaths, and Register of 

marriages, which is admissible in evidence, and may be P^o-^^^^^^ 

bative of the fact that it was properly and regularly kept by the evidence 

registrar, but cannot vouch for the accuracy of the information ^^^y* 

from which the entries were made. 

The present part of this work treats chiefly of the admissi- Following 
sections treat 

(a) L. Chan. Chelmsford in Longworth v. Yelverton, 1867, 5 M., 
xi. L.f 144* 
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I, bility of these and other public documents. The mode in 
which their accuracy is proved or impugned falls to be dealt 
y. with in connection with the subject of proof.* 

ACTS OF PARLIAMENT ADMISSIBLE. 

62. Statements of fact contained in public Acts 
of Parliament, when relevant to the issue, are admis- 
sible in' evidence.** 

63. Public statutes, royal proclamations, and addresses by 
^ Parliament to the Crown, afford good primd facie evidence of 

the facts they narrate,® but statements in local, personal, and 
private acts seem not now to be receivable in evidence.* The 
authenticity of statutes printed by the authority of government 
does not require to be proved.® The journals of the Houses of 
Lords and Commons afford evidence of the proceedings, but not 
of the facts stated by them.^ The Rotuli ScoHcb afford admis- 
sible evidence in questions of pedigree.*^ 
i- The Gazette affords evidence of all public acts of government 
' notified by it, and of advertisements inserted in it under the 
authority of the Court, but not of other matters.'^ The publica- 
tion of a fact in the Gazette is not relevant to infer knowledge 
of the fact on the part of persons not proved to have seen or 
read it, unless such publication is declared by statute to infer 
general knowledge of the fact.* 



(a) Chap, xi., xii. 

(b) D. 1052-55 ; Steph. Art. 33 ; Act 13 & 14 Vict c. 21, § 7 ; see 
also § 1 19, inf. 

(c) R. V. Sutton, i8i6, 4 M. & S. 532, R. v. Francklin, 1731, 17 
St. Tr. 636. 

(d) L. St. Leonards, Shrewsbury Peer. Case, 1857, 7 CI., H. L., 13. 

(e) Beirs Pr. 2208. (f) D. 1056; Bell*s Pr. 2210. 
(g) D. 1057 ; Crawford 6r* Lindsay Peer. 1848, 2 CI. & Fin. 534, 547. 
(h) D. 1058 ; Bell's Pr. 2209. 

(i) Harrat v. Wise, 1820, 9 B. & C. 712 ; 6 Geo. IV. c. 16, § 83. 
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Ch. iy. § 64. 
JUDICIAL RECORDS ADMISSIBLE. 

64. Judicial records, duly authenticated, are not 
only admissible, but form the only proper evidence, 
and are probative, of facts which it is their province 
to record.* 

65. Judicial records narrate the procedure which has taken Judicial re- 
place in court, including interlocutors, judgments, and the ^P^^^ proba- 
verdicts of juries, and are probative of that procedure.^ The procedure ; 
verdict of a jury, when committed to writing by the clerk of 

Court, becomes part of the judicial record, and is therefore also 
probative.^ Under the Bankruptcy Act deliverances purporting 
to be signed by the presiding judge, and certified extracts or 
copies, are declared to heprtmd/ade evidence.* 

Judicial records are not, however, probative of facts merely But not as to 
incidental or collateral to those which it is their function to ^^^^ beyond 
record ; nor do they prove important pleas or admissions which vince. 
are properly authenticated by the parties' procurators. But of 
incidental admissions as to procedure, which are usually made 
orally at the bar, they are held probative unless immediately 
impugned.® 

JUDGMENT IN ONE CAUSE INADMISSIBLE IN OTHERS. 

66. The judgment or verdict in one cause is in- 
admissible as evidence in any other, except in a 

(a) D. 48, 1060-88 ; §§ 120-8, inf. 

(b) Purvest 1825, Sh. Just. 133 ; Berry v. Wilson^ 1841, 4 D. 139. 

(c) D. 48 ; Morgan v. Morris^ 1858, 3 Macq. 337 ; Dobbiey.John" 
stcn 6f*Rt4sseIlj 1861, 21 D. 1 139 ; Mill v. Nicoll^ 1767, Maclaur. 372. 

(d) Act 19 & 20 Vict c. 79, § 174. 

(e) D. 1077-79; cases in Mor. 12,525-35; Davidson v. Heddell, 
1829, 8 S. 219. 
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I. 



Judgments 
conclusive 
against par- 
ties, but 
generally 
irrelevant 
against 
others. 



CH.iy.§ 66. question between the same parties or their repre- 
sentatives relating to the same issue.* 

67. While all judgments regarding matters of private right 
are conclusive against the parties to the cause in which they 
were pronounced, and against their representatives, they are 
not binding on any one else, and are therefore deemed irrelevant 
as evidence against third parties. The reason is, that, although 
the facts in a subsequent case may be substantially the same, 
evidence adduced by different parties regarding them may place 
them in a new light and be followed by a different result.^ In 
the one case the judgment constitutes a res judicata against 
the parties, and affords conclusive proof of its own effect ; in 
the other it is res inter alios acta as regards different parties. 
For a similar reason a verdict in a criminal trial is not admis- 
sible as evidence in a civil action grounded on the same delict ; 
and, conversely, a decree in a civil action is not evidence in 
criminal proceedings arising out of the same facts.* 

A foreign judgment, when produced in the Scotch courts, 
although relevant, 2iQor^s primd facie evidence only against the 
parties to itA 

It has been repeatedly decided in England that the sentence 
of a competent Admiralty Court in one country, in a question 
of prize, is not only relevant but conclusive with regard to the 
question when it arises in any other country.® 

Where a judgment proceeds upon an averment or an admis- 
sion by one of the parties, it is probably admissible, if not con- 



Judgments 
are res inter 
alios as re- 
gards third 
parties. 



Foreign 
judgments. 



Sentence of 
Admiralty 
Court con- 
clusive. 

Judgment 
bas^ on 
admission. 



(a) D. 1 081-6; 2 Al. 67; Andersons s, Jeffrey ^ 1826, 4 Mur. 99; 
Macfarlane v. Youngs 1824, 3 Mur. 413 (overruling earlier cases) ; 
Steph. Art. 40-7. 

(b) Storu v. Gen, Marine Ins. Co. 1851, 13 D. 1288, where two trials 
upon the same evidence terminated in opposite verdicts. 

(c) 2 Al. sup. : Andersons y» Jeffrey^ sup. 

(d) Whitehead v. Thomson^ 1861, 23 D. 772 ; Frizell v. Thomson, 
i860, 22 D. 1 1 76; Houlditch v. Marq. of Donegal, 1834, 8 Bligb, 
N, R., 301, 338 ; cases in Roscoe, N. P., 14th ed., 201-8. 

(e) Roscoe, N. P., 14th ed., 203. , 
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elusive against him in any subsequent proceeding as evidence Ch. iv. § 67. 
of the fact averred or admitted.* 

In criminal cases, extracts of previous convictions, sworn to Extract con- 
apply to the prisoner, form the only proper evidence of crimes miction only 
'^^ ' *^ ' . ^ proper evi- 

charged against him as an aggravation of his offence ; ^ but they dence. 

are deemed irrelevant and are therefore inadmissible for the 
purpose of showing the probability that he would commit the 
offence with which he is charged. It would, accordingly, be 
more consistent with justice that they should be withheld from 
the Court until after the verdict has been returned.^ 



PUBLIC REGISTERS ADMISSIBLE IN EVIDENCE. 

68. Public registers, regularly kept under official 
superintendence, and certified extracts from them, 
are not only admissible to prove facts relevant to the 
issue, but are probative of the facts which it is their 
province to record.^ 

69. The principal acts establishing a system of registration of Registers ad- 
deeds in Scotland declare that the registers and extracts from ^obative 
them shall, in all cases, 'make faith,' unless the deeds are of facts re- 
offered to be * improven.' These registers are therefore ad- *^°"^^"' 
mitted, without proof of their authenticity, to prove any fact 
relevant to the facts in issue. The registers for preservation Registers for 
and execution (books of Council and Session and registers of pr^ervation 
inferior Courts) occupy a position similar to that of the judicial tion. 
records of which they originally formed part, and the recording 

of a deed in these registers implies the consent of the granter 
to a judicial decree being pronounced against him.® To this 



(a) D. 1084-6; Steph. Art. 44. 

(b) Act 34 & 35 Vict. c. 112, § 18. (c) Macd. 2d ed. 515. 

(d) D. 1089- 1 173, 1249-86; Steph. Art. 34 ; Chap. xi. tn/, 

(e) Acts 1685, c. 38 ; 55 Geo. III. c. 70, § 4. 



42 



RELEVANCY AND ADMISSIBILITY. 



Ch. iv. § 69. 

Registers for 
preserYation. 



Registers for 
publication. 

Other r^^is- 
tersadmis- 
sible in evi- 
dence, effect 
of which 
varies. 



Registry of 
ship prima 
facie evi- 
dence only; 



but must re- 
ceive effect 
till reduced. 



class belong also the registers for protested bills and pro. 
missory notes.* The registers for preservation, which were 
also originally the books of the different Courts, contain 
authentic copies of the deeds recorded in them.^ 'Deeds con- 
veying or affecting heritable rights, which are incomplete until 
registered, and various other documents, are recorded in the 
registers for publication.* 

70. Although the admissibility of evidence forms the proper 
subject of this part of the work, it may be convenient now to 
mention briefly the effect of the evidence afforded by some of 
the most important of the other registers and documents of a 
public or official character.*^ In some cases they are declared 
by statute to be conclusive evidence of the facts they set forth, 
in others they are probative, and in others again they afford 
primd facie evidence only. 

Under the Merchant Shipping Acts * the official register of 
British ships, certificates of registry, and certified copies of the 
register purporting to be signed by the registrar or proper 
officer, 2&Qit^ primd facie evidence of all the matters recorded 
by them.f As, however, * any number of persons or any com- 
pany ' may claim to be beneficially interested in shares held by 
a registered owner,*^ the trust reposed in him may be proved 
by his writ or oath, and the primd facie evidence of the re- 
gister thus rebutted.*^ But until the evidence is rebutted, or 
the entry reduced on the ground of fraud or essential error, the 
register must receive effect.* In any proceeding against a ship- 
owner in respect of loss of life, the master's list or the duplicate 



(a) Acts 1681, c. 20 ; 1696, c. 36. 

(b) Acts 1698, c. 4 ; 49 Geo. III. c 42, §§ 4-6. 

(c) See 'Table of Statutes' in Appendix, and cf § 120, inf 

(d) Cf § 121, inf 

(e) D. 1108-25 ; 17 & 18 Vict. c. 104 ; 25 & 26 Vict. c. 63. 

(f ) Act 17 & 18 Vict. c. 104, § 107. 

(g) Act 25 & 26 Vict. c. 63, § 37. 
(h) Act 1696, c. 25. 

(i) Duffus &^ Lawsony, Mackay^ 1857, 19 D. 430; Bells. Cow, 1862, 
I M. 183. 
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list of passengers, affords sufficient proof, in the absence of Ch, iv. § 70. 
contrary evidence, that the persons in question were on board 
at the time of their death.* 

71. Parish registers recording births, deaths, and marriages Registers of 
down to the end of 1854 zx^ primd facie evidence of the facts births, deaths, 
they set forth, but only if they have been regularly kept> Those Those kept 
kept under statutory authority since that date ^ are of far ^"*^?r ^^^" 
higher authority, and are admissible in evidence throughout 

the British dominions ; but, as the entries may have been made 
from false information, and the extracts may be inaccurate, 
both may be impugned on the ground of error, falsehood, or 
fraud. These registers therefore afford primd facie evidence 
only of the truth of the entries they contain, although probative 
of the fact that the entries were properly made. 

72. Among registers of minor importance which are admis- Burgh books 

sible in evidence * may be mentioned the books of a burgh,® admissible 
... - ,, ,, and proba- 

which are necessary to prove the procedure observed at the tiveastopro- 

election of magistrates,' and to show who are members of the cedure, &c. 

council.*^ The Valuation Roll established by statute is declared Valuation 

to be, in questions relating to the franchise before any registra- ^?j^ ^ 

tion court, conclusive of the accuracy of the gross rental entered 

in it,i» while by a later statute it is declared to be only prtmd Register of 

facie evidence of the value.* The Register of Voters made up elusive. 



(a) Act 25 & 26 Vict. c. 63, § 56. 

(b) IVatsonw. Watson, 1836, 14 S. 734; 1837, 15 S. 753; Hay y. 
Murdoch^ 1854, 16 D. 364. 

(c) D. 1126-60; 17 & 18 Vict. c. 80 (Registration Act 1854); 18 
Vict. c. 29 ; 23 & 24 Vict. c. 85, 

(d) D. 1 161-73. 

(e) Jnf. § 121. 

(f) Gardner v. Reekie, 1828, 4 Mur. 438. 

(g) Black v. Campbell, 1819, 5 Dow 23 ; Ogilvy v. Mags, of Edin,, 
6 Feb. 1810, F. C. 

(h) Act 17 & 18 Vict. c. 91, § 34, 

(i) Act 19 & 20 Vict c. 58, § 17; see also Leiih v. Leith, 1862, 
24 D. 1059 ; Stevenson v. Miller, 1880, 8 R. 8. 
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I. 
Ch. iv. § 72. 



Other official 
books admis- 
sible. 



Register of 
copyrights 
is evidence. 

Register of 
company evi- 
dence of 
membership. 

Minutes of 
public meet- 
ings admis- 
sible. 



under the registration acts is declared to be conclusive evidence 
of the right of the persons entered in it to vote.* 

The books of the War Office,^ the Board of Inland Revenue,*' 
the Board of Customs,* and other government offices are admis- 
sible to prove facts which it is their function to record. The 
books of the Bank of England,® the official books of a prison, 
and the logbook of a man-of-war are also admissible for 
the same purpose, but not the logbook of a merchantman,^ 
unless it be an official log kept in the manner prescribed by 
statute.* 

The register kept at Stationers' Hall is declared by statute 
to be primd facie evidence of the proprietorship of copyrights 
entered in it;^ and the registers of public companies, if regu- 
larly kept, are primd facie evidence of membership.* 

73. Minutes of the meetings of recognised public bodies are 
admissible as evidence of the proceedings which have taken 
place at them, J but their accuracy must be proved by the writer 
or by some one who was present They form the proper evi- 
dence of such facts, but it is doubtful whether at common law 
they are necessary evidence.*^ Minutes of the meetings of public 
companies, however, are declared by statute to be evidence ; 

(a) Acts 19 & 20 Vict. c. 58, § 44 ; 24 & 25 Vict. c. 83, § 42 ; 
31 & 32 Vict, c 48, § 31, and § 6 in connection with 19 & 20 
Vict. c. 58, § 17 ; 35 & 36 Vict. c. 33, § 7 ; see also L. Mure in 
Stevenson^ sup, 

(b) Kay v. Roger^ 1836, 10 S. 831. 

(c) Dunbar V, Harvie^ 1820, 2 Bligh, 351. 

(d) Tomkins v. Attorney-Gen. 1813, I Dow 404. 

(e) Taylor, § 1595. 

(f) Wight v. Liddelf 1829, 5 Mur. 36 ; I Bell's Com. 612, note 5. 

(g) Act 17 & 18 Vict. c. 104, §§ 280-7. 

(h) Acts 5 & 6 Vict. c. 45, § II ; 7 & 8 Vict. c. 12, § 8 ; feffreys v. 
Kyle, 1856, 18 D. 907. 

(i) Macdonald v. City of Glasgow Bank, 1879, 6 R. 621 ; Caled. 
Rail. V. Lockhart, 1 855, 17 D. 917 ; 25 & 26 Vict. c. 89, §§ 23, 37. 

(j) D. 1168-73; Bell's Pr. 2222. 

(k) See, however, Hamilton v. Hope, 1827, 4 Mur. 239 ; M^Ghie v. 
M^Kirdy, 1850, 12 D. 442. 
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they are the necessary evidence of the facts they record, and are Ch. iv. § 73. 

probative.* In a liquidation, the books of the company are 

also evidence.^ 

On the other hand, minutes of meetings held by private bodies. Minutes of 

possessing no recognised status, are inadmissible except against bodies not 

persons who were present at the meetings and signed them.** evidence. 

While minutes of recognised public bodies or mercantile Minutes of 

. . J. , ., . public bodies 

companies prove their proceedings, and are evidence against inadmissible 

them,^ they are inadmissible for the purpose of proving obliga- against third 

tions against third parties.® Such minutes have, however, been ^ ^ * 

received as secondary evidence of matters affecting the rights of 

third parties, on the ground that they contained a statement by 

a party who had died before the trial, and a copy of a lost 

letter.' 



BOOKS AND PRIVATE DOCUMENTS WHEN ADMISSIBLE. 

74. Public facts may be proved by accredited his- 
torical works ; and, in questions of remote date, old 
chronicles, histories, and even private documents are 
received as adminicles of evidence.* 

75. Generally speaking, accredited works on history, and Works on 
probably also maps and charts, are admissible to prove public history evi- 
historical or geographical facts, but not matters of private right.^ public facts. 
In matters of ancient date, however, and particularly in ques- Histories 



(a) Act 25 & 26 Vict. c. 89, § 67 ; Liqrs. of City of Glasgow Bank, 
1880, 7 R- 1 196, 1 199. (b) Same Act, § 154. 

(C) Mackenzie v. Macartney, 1 83 1, 5 W. & S. 504, 513 ; Johnston v. 
Scott, i860, 22 D. 393 ; Mathers v. Laurie, 1849, 12 D. 433. 

(d) Ivison V. Edin. Silk Co,, 1846, 9 D. 1039. 

(e) Inglis V. Cunninghanty 1 826, 4 Mur. 77 ; King v. Mags, of Elgin, 
I7I4,M. 12,537. 

(f) A. V. B. 1858, 20 D. 407. 

(g) D. 1174-78; Steph. Art. 35. 

(h) L. Neaves in Gibson v. Bonnington Sugar Ref. Co., 1869, 7 M. 394. 
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Ch. iv. § 75. tions of pedigree, historical works compiled an^g litem motam, 
admissible in tombstones, and even private plans and writings in family 
ancient ques- bibles, are admissible to prove private rights where no better 
tions. evidence is procurable.* 

bool»^. 7^' Business and account-books, if regularly kept in the 

dence against course of trade or other business, but not otherwise, are 
third parties, admissible as adminicles of evidence against third parties.^ 

Copies of By statute® extracts from bankers' books are admissible as 

entnes m 

bankers' primd facie evidence of the facts they record, but it must be 

books /ri/^ proved that the books were regularly kept and that the copy 
dence. is correct Books kept by a tenant, the private books of a 

partner, and private diaries are not admissible as business- 
Private books books.** Books not strictly within the category of business- 
probablyad- books would, however, probably be admitted after a con- 
where evi- siderable interval, and where they form the best evidence 
dence scanty, obtainable.® On the other hand, both business and private 

books are always adijtiissible as evidence against their owner, 

so far as they contain admissions of liability under existing 

obligations or statements of facts.' 



OTHER OFFICIAL DOCUB^ENTS ADMISSIBLE IN EVIDENCE. 

Jj, Notarial instruments, messengers' executions, 
and extracts from public registers are admissible in 

(a) Stair, 4, 42, 16 ; 3, 5, 35 ; Ersk. 4, 2, 7 ; 3, 8, 66 ; Humphreys, 
Swinton's Rep. 173 et seq, ; see also Place v. E. of BreadalbatUy 1874, 
I R. 1202 ; Crawford &* Lindsay Peer, 1848, 2 CI. & Fin., 534. 

(b) D, 1179-85; Ersk. 4, 2, 4 ; i Bell's Com. 331 ; Bell's Pr. 

2233-4- 

(c) Act 42 Vict. c. II. 

(d) Laing v. Hay^ 1829, I Deas & And. 23 ; Smith v. Logan, 1826, 
5 S. 32 ; 1830, 4 W. & S. 47 ; Hoggy, Campbell, 1864, 2 M. 11 58. 

(e) L. J. Clk. Hope in Fisher v. Fisher, 1850, 13 D. 245, 252. 

(0 Sup, § 42; Wardlaw v. Gray, 1662, M. 12,620; Lowrie v. 
Drummond, 1 675, M. 12,622 ; Rhind v. Commercial Bank, i860, 3 
Macq. 643. 
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evidence, and are usually probative when ex facie Ch. iv. § 77. 
regular.* 

78. A notarial instrument is in certain cases required by law j^jq^j^pi^q j^. 
as evidence that the proper legal formalities have been ob- struments 
served, and when duly executed is probative of facts which it admissible, 
narrates officially, but not of extraneous circumstances.^ An 
instrument of intimation of an assignation, for example^ proves 

the intimation, but not the assignation itself or the right as- 
signed.® Notarial instruments have been sustained when exe- 
cuted by persons who were reputed notaries, and without proof 
of their actual appointment.** Foreign notarial instruments are 
admissible in the courts of this country, provided the Court be 
satisfied as to the genuineness of the subscription.® 

79. An execution by a messenger-at-arms or a sheriff-officer, Messengers* 
which is generally indispensable evidence of the fact that the executions 
parties or witnesses in a cause have been duly cited, or that admissible. 
a summons or petition or other legal document has been 

served, or that a diligence has been executed, is also admis- 
sible in evidence, and is probative of the procedure it narrates 
when ex facie regular.' As in the case of notarial instruments, 
executions by reputed messengers have been sustained in civil 
cases,^ but they would probably be held inept in criminal pro- 
ceedings.^ 

80. Like the public and official registers themselves, official „ 
extracts from them, when regular and duly authenticated, are from regis- 
admissible in evidence and are probative of the facts they *?J^ admis- 
record ; and they cannot be impugned except in an action of 

(a) D. 1 186-1286; Bell's Pr. 2220-1 ; see also §§ 117-24, inf, 

(b) D. 1186-1212 ; 0£5ce of Notary, 6th ed. ; M. Bell's Conv., 28. 

(c) Ersk. 4, 2, 5. 

(d) Spence v. Reid^ 1 6 10, and Douglas v. Christie, 16 15, M. 3902. 

(e) Cuninghaniy 1850, 12 D. 743 ; cf, Disbrow v. Mackintosh, 1852, 
15 I^. 123. 

(0 D. 1213-48, 1887-1907 ; Darling's Messengers-at-arms. 
(g) Stuart v. Hay, 1676, M. 3092 ; Lemtont v. Lermont, 1699, M. 
3096 ; but see Hunter v. Montgomery ^ 1732, M. 3097. 
(h) 2 Hume, 242. 
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Ch. iv. § 80. reduction,* unless it be averred that they are disconform to 

their warrant or are misdated.^ Such extracts owe their admis- 

Extracts sibility to the fact that they are carefully prepared by qualified 

from judicial g^nd responsible persons. An extract from a judicial record is, 

records ad- , ^ 

inissible therefore, mept when made by the judge himself or other 

?^"^® . unauthorised person : ^ but the Court may authorise the correc- 
trustworthy. . ^ f ^ 

tion of errors m an extract.** 

Extracts 3j Most of the above remarks apply also to extracts from 

tersadmis- registers of deeds, especially when recorded for preservation 

sible, and execution, in which case the extracts are not only admis- 

actionsof re- sible, but are equivalent to extracted decrees. If, however, the 

duction. original deed itself be challenged, an extract is inadmissible, 

and the original must be produced, unless kept in the register, 

in which case it is held to be in manibus curies. In other 

words, an extract will always * satisfy production,' except in 

actions of reduction-improbation.® If a deed retained in the 

register be lost, an action of proving the tenor may be raised, 

and the extract decree in the action will then be admissible in 

evidence as equivalent to the original.' In many other cases 

extracts relating to private rights are declared by statute to be 

Certified probative except in improbations.* Certified or examined copies 

and examined of official writings^ are also frequently declared by statute to 

sible. °"^ ^® evidence;* but otherwise the accuracy of copies must be 

proved by persons who have compared them with the originals. 



(a) D. 1249-82 ; M. Bell's Con v. 99, 221, &c.; see also sup. § 69. 

(b) Stair, 4, I, 45 ; 4, 42, 10. 

(c) Inf, § 120. (d) Stair, sup. ; § 120, inf. 

(e) Act 1581, c. 119; 1617, c. 16; 1681, c. II; 1698, c. 4 ; Stair, 
4, 20, 21; Ersk. 4, I, 225 Paterson v. Houston^ 1837, 16 S. 225; 
Farquhar v. Lyon^ 1681, M. 6692 (and many other cases under 
* Improbation,' Sec. 5), 

(f) Inf. § 103. (g) See 'Table of Statutes,' Appx. 
(h) D. 1280-82. 

(i) E.g. in Copyright Acts: 5 & 6 Vict. c. 45, § li ; 7 & 8 Vict. 
c. 12, § 8; 25 & 26 Vict. c. 68, § 5 ; documents in custody of Accoun- 
tant of Court : 12 & 13 Vict. c. 51, § 36. 



RELE VANCY AND A DMISSIBILITY. 49 

I. 

In the case of private unregistered documents, copies are not Ch. iv. § 8i. 
admissible unless taken at the sight of a commissioner appointed ^ .^ ^^ • 
by the Court,* and in criminal cases the documents themselves vate writs 
must always be produced if possible. not proba- 

82. Extracts from the registers of births, deaths, and mar- ^ ' 
riages kept under statutory authority are admissible, and they from regis- 
prove the fact that they are correct copies of entries properly ^".?^^^^5^' 
made ; but they afford pritnd fade evidence only of the truth marriages, 
of the information upon which the entries were inserted.^ Ex- 
tracts from the old parish registers are also usually regarded as 
admissible and probative of the respective entries ; ° but as their 

value depends solely on the mode in which the register has 
been kept, the books themselves afford the only satisfactory 
evidence, and will generally require to be produced. 

83. Extracts from foreign registers and copies of foreign Extracts 

official documents are only admissible if proved by the attesta- ^^°°* foreign 

tion of a notary or other official, to be duly authenticated in admissible on 

accordance with the law of the country from which they come.*^ proof of 

authentica- 
If an extract from a recorded deed is not admissible in a foreign tion. 

country, the Court may authorise the original to be sent ; but 

no document forming part of the judicial or public records can 

be removed from Scotland.® 

(a) Beattie v. Paierson^ 1863, i M. 279. 

(b) Act 17 & 18 Vict. c. 80, § 58 ; see also sup, § 71. 

(c) D. 127 1 ; Tait, 201. 

(d) D. 1283-86 ; Disbrowy, Mackintosh^ 1852, 15 D. 123; Frizelly, 
Thomson, i860, 22 D. 1 176; Whitehead y, Thomson, 1861, 23 D. 772. 

{e) Dunlop, 1861, 24 D. 107; Kennedy, 1880, 7 R. 1 129 5 Power, 
1859, 21 D. 782. 
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CHAPTER V. 

OPINIONS GENERALLY IRRELEVANT. 
I. 

ch. v. § 84. 84. The opinion of a witness regardingr a fact in 
issue or relevant to the issue is generally irrelevant ; 
but the ' opinion of experts is deemed relevant 
with regard to scientific or other matters of which 
the Court is unable to judge.' 

85. Witnesses are usually examined only as to facts which 

have fallen under their own observation, and it is the province 

Opinions in- °^ ^1^^ Court or jury to form their opinion from such facts ; but 

admissible, it is competent to ask a witness what impression was produced 

on ^s£a^ °^ l^i^ mind by facts observed by himself at the time of their 

observed by occurrence, as the impression may be distinct and trustworthy, 

wi ness. although the witness cannot remember or describe all the facts 

which produced it.^ For the same reason, when a witness 

Belief as to identifies a person, a handwriting, or other object, or declares 

lumdwntinir ^^^' ^ person was in his sober senses, he really states the 

Hcc, admis- impression produced on his mind by a number of circumstances 

sible. which he could not describe singly. It is also competent to 

examine a witness as to his opinion or belief, where its existence 

as a fact, irrespectively of its accuracy, is in issue.*' 

(a) D. 1987-2004, 80, 756, 918-25 ; Steph. Art. 48-52. 

(b) A/«^ v. ^in^, 1842, 4 D; 590; Edwards v. Mcintosh, 1823, 
3 Mur. 374. 

(c) Humphreys ^ 1839, Sw. Rep. no. 
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I. 

In accordance with the general rule, it is incompetent to Ch. v. § 85. 
examine a witness as to his opinion on a point of law ; * but incompetent 
foreign lawyers may be examined as experts on questions of to ask ©pin- 
foreign law, and their opinions then form facts from which the ^,^jrf law 
Court must draw its own conclusion.^ 

86. When * experts,' or persons theoretically or practically Experts de- 
qualified to give an opinion on matters of which the Court is "^^^ 
unable to judge, are adduced as witnesses, the first question is, 
whether they are truly 'men of skill'® The opinion of an Opinion con- 
expert must be confined to matters regarding which a man of^J^^j^^ 
skill alone can form an opinion.* It is within the discretion of which Court 
the Court to admit experts to hear the examination of witnesses cannot judge. 
as to questions of fact, in order that they may not form their 
opinion upon a hypothetical case.® The data on which an 
expert has formed his opinion must be clearly ascertained, lest Expert must 

he may have been influenced by hearsay or by statements made ^°^^ opinion 

^ . - onascer- 

by interested parties.' Proof of facts relevant to confirm or tained facts. 

contradict the opinions of experts is admissible, although the 

facts be quite irrelevant to the main issue.*^ 

In civil cases tried without a jury the opinion of men of skill Reports by 

is frequently obtained under a remit from the Court, and is bind- j^ ^^^i ^j^^^gg 

ing when the parties have consented to the remit.** usually con- 
elusive. 

(a) /Dawson v, Johnston, 1833, ii S. loii. 

(b) Kerr v. Fyffe, 1840, 2 D. looi. Facilities for the ascertain- 
ment of English and foreign law are now afforded by 22 & 23 Vict c. 
63, 24 Vict. c. II, and 41 & 42 Vict. c. 67, § 3; see also Blonay v. 
Oswald's Reprs, 1863, i M. 1147. 

(c) Schuurmans v. Stephen^ 1832, 10 S. 839; Macleod v. Macleod, 
1824, 3 Mur. 431. 

(d) L. J. Clk. Inglis in Morrison v. Maclean* s Trs. 1862, 24 D. 
626; Campbell v. Tyson, 1841, 4 D. 342; Henderson^ 1836, i Sw. 
316, 326. 

(e) D. 1973; Mad, Smithy 1857, 2 Irv. 641; Campbell y» Tyson, 
sup, ; 3 & 4 Vict. c. 59, § 3 ; see also § 169, inf, 

(f) Shiellsy 1846, Ark. 171. 

(g) Steph. Art. 50; Palmer^ s Case^ p. 124, &c. 

(h) Amot V. Browny\\%^z, i Macq. 229 ; Braivn v. L<yve, 1842, 4 D. 
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I. 

Ch. v. § 87. 87. It is competent to adduce engravers or other persons 
ComiaraHo ^^'^^ ^^ comparing handwritings,* in order that they may 
literarum compare a disputed handwriting with one proved or admitted 
™*y ^rts^^ '° genuine, and give an opinion as to its genuineness ; but 
such evidence is usually of little value, unless the expert be 
personally acquainted with the handwriting of which the dis- 
puted document is said to be an imitation.^ 
or by persons Somewhat less unreliable than the evidence of experts who 
^^htlT^^ are unacquainted with the genuine handwriting is that of 
genuine writ- ordinary witnesses who are acquainted with it. The person 
ing* whose writing is said to have been forged or imitated, or, in his 

absence, some one acquainted with his writing, should, if pos- 
sible, be called to prove the forgery .** If the writing in issue 
, be glaringly different from the genuine, the judge and jury may 

form own form an opinion for themselves. 

opinion. Facsimiles and lithographs of genuine writings are not 

admissible for the purpose of comparison.** 

386 ; Dixon v. Monkland Can, Co, 1825, I W. & S. 636. Reports by 
accountants, however, are not generally conclusive : Gibson v. Ewan, 
1852, 15 D. 211. 

(a) Beveridge, i860, 3 Irv, 625. ^ Cf,% 127, inf. 

(c) Ibid. ' (d) Ibid. 
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CHAPTER VI. 

EVIDENCE OF CHARACTER GENERALLY 

IRRELEVANT. 

I. 

88. Evidence of a party's character {i.e., reputation) ch. vi. § 88. 
is generally deemed irrelevant' 

89. When a party's character or reputation is itself the fact Exceptions 
in issue, evidence regarding it may be adduced. Thus, in an ° ®* 
action of damages for slander, the character of the pursuer or Pursuer's 
injured person may competently be * set up.' ^ Conversely, when may^Yet 
the pursuer has led evidence in support of his character, or up ; but not 
when the defender has impugned it on record, or takes an issue ^1%^ ^p 
of Veritas convicii^ the defender may lead evidence to prove by himself 
his averments,® but probably not otherwise, as the pursuer on'^cordT 
would thu& be taken by surprise and prejudiced.^ As a rule, 

when character is competently attacked, evidence of general 
character alone is admitted, and proof of particular acts 
excluded, unless they have been specifically averred.® Again, 

(a) D. 22-34, 271, 1794, 1798, 1933 ; Steph. Art. 55-7. 

(b) McNeil v. Rorison^ 1847, 10 D. 15, 17 ; BrodU v. Blair, 1834, 
12 S. 941, 944; Macf. Pr. 216. 

(c) Macf. sup. ; Wilson v. Weir^ 186 1, 24 D. 67 ; Mackellar v. D, 
of Sutherland^ 1859, 21 D. 222. 

(d) Bryson v. Inglis, 1844, 6 D. 363 ; Blaikie v. Duncan^ 1857, 
19 D. 983, 987, 1095 ; but see L. J. Clk. Inglis in Butchart v. Dutidee 
Rail, Co, 1859, 22 D. 184. 

(e) D. 33 ; Macfarlane v. Young, 1824, 3 Mur. 412. 
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Ch. vi. § 89. in an action of damages for wrongous imprisonment, where the 

pursuer's character is in issue, the defender may competently 

prove the pursuer's previous bad character in justification of 

his proceedings.* 

Character of ^^ ^^^^ cases the defender's character is generally deemed 

defeoder irrelevant, and may neither be set up nor attacked.^ If, how- 

irrelevan . ^y^Y^ i\^q action involves the defender in a criminal charge, it is 

thought that he should be entitled to lead evidence of good 

character, as he could competently do if tried criminally.® 

Relevancy 90. In criminal cases the good character of the accused is 

inci^a^a'^ deemed relevant, while his bad character is generally deemed 

cases. irrelevant*^ Evidence that his character is good is admissible 

Good harac ^^^ *^^ purpose of showing the improbability that he would 

ter deemed commit the offence with which he is charged ; but certificates 

relevant. of good character, the writers of which are not called, are inad* 

missible except in mitigation of punishment after the prisoner 

Bad charac- has pleaded guilty.® Evidence that the accused bears a bad 

ter generally character can only be led by the prosecutor when the accused 

deemed ir- ^ ^ x- 

relevant ; has endeavoured to set up his character ; but in a case of theft, 

but • habite on due notice being gfiven in the libel, the prosecutor may prove 
thief' and ^^^ the accused is 'habite and repute a thief,' not for the pur- 
previous con- pose of aiding his proof (although that result is hardly avoidable), 
be proved. ^^^ as an aggravation of his offence. In other criminal cases, 
proof of previous convictions of offences similar to that charged 
is abo admissible for the same purpose, although it would be 
more equitable to withhold such proof until after the prisoner 
has pleaded guilty or been convicted. To this last rule, how- 
ever, there is a statutory exception in coining cases, in which 
the proof of previous convictions is so withheld.' 
Character of ^^ cases of assault, homicide, or murder, the passionate or 
injured per- violent character of the injured or deceased person may be 



(a) Nimmo v. Stewart ^ 1832, 10 S. 844. 

(b) Macf. Pr. 218 ; Kitchen v. Fisher, 1821, 2 Mur. 591. 

(c) D. 31. (d) D. 305 Steph. Art. $6. 
(e) Stalker, 1844, 2 Br. 79 ; Rosenberg, 1842, i Br. 367. 

(0 Act 24 & 25 Vict. c. 99, § 37. 
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I. 

proved on due notice of this special defence being given ; but Ch. vi. § 90. 
evidence of particular acts of violence is inadmissible, unless g^^ ^i^be 
they formed part of the res gestae In cases of rape also, the attacked 
immoral character or immodest conduct of the woman at or d^^^f^'*' 
about the time of the offence charged may always be proved on 
notice being given, though without special defence, and it may Jai^^spe- 
be proved without notice if the prosecutor has endeavoured to cial defence 
set up her character.^ It has been held that evidence of acts burnmice of 
of immodesty with persons other than the accused is irrelevant, attack requi- 
whereas proof of the woman's general reputation for chastity ^*'®' 
has been admitted.® The distinction is a somewhat narrow 
one, and has not always been observed in practice.** Evidence 
of immorality immediately after the offence charged seems 
clearly relevant for the purpose of showing the woman's general 
character." Lastly, it is always competent to the prosecutor to Always corn- 
set up the woman's character, whether it has been impugned or ^'®°ij.^^f^ 
^ ' *^ o up woman s 

not, but he thereby exposes it to the risk of attack.' character. 

(a) Shiels, 1846, Ark. 171 ; Irving, 1838, 2 Sw. 109 ; Brown, 1836, 

1 Sw. 293. 

(b) I Hume, 304, and note ; Forbes, 1858, 3 Irv. 1865 Leitch, 1838, 

2 Sw. 112. 

(c) Allan, 1842, I Br. 500; Reid, 1861, 4 Irv. 124. 

(d) Dignan, 1854, I Irv. 357. (e) Leitck, sup. 
(f) McMillan, 1846, Ark. 2095 Wilson, 1 81 3, I Hume, 304. 
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PROOF. 



CHAPTER VII. 

FACTS OF WHICH NO EVIDENCE IS REQUIRED. 
II. 

Ch. vii. § 91. 91. Facts of which it is the duty of judges to take 
judicial notice, facts judicially admitted, and pro- 
bative documents do not require to be proved.* 

Tudicial no- 9^' Foremosf among facts which it is the duty of every judge 
tice. to know, and of which it is therefore unnecessary to adduce 

proof, is the existence of the written and unwritten law of the 
Acts of Par- ^^^' -^1 public Acts of Parliament are presumed to be known 
liament, pub- to every one, and are therefore judicially noticed, any dispute 
licandpri- ^g ^^ their terms being determined by production of a copy 

printed by the Queen's printers ; ^ and all private acts passed 
Facts patent since 4th Feb. 185 1 must also be judicially noticed.® Among 
to every one. Q^her facts of which probably no proof is required are those 

relating to the administration of the country, so far as publicly 

and generally known, the extent of the Queen's dominions, the 

(a) D. 1052-58, 1 1 17, 1249, 1272-74, 1386-1404, 1490, &c.; see 
also sup, §§ 60-83, and in/. * Table of Statutes * in Appx. ; Steph. Art. 
58-60. 

(b) Act 41 Geo. III. c. 90, § 9. 

(c) Act 13 & 14 Vict. c. 21, § 7, 
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II. 

existence and titles of the sovereign powers recognised by the Ch. vii. § 92. 

Queen, the ordinary and generally known course of nature, the pacts which 

meaning of English words, and all matters which are required statute re- 

by statute to be judicially noticed.* On the other hand, when JotiStT ^ 

the memory of the judge requires to be assisted by reference to 

approved records of public facts, such as almanacs, gazettes, ^fert ™^^ 

dictionaries, histories, and maps, or to persons familiar with books or per- 

such facts, the party moving him to take judicial notice of the ^°^' 

fact in question is bound to afford such assistance. 

93. Closely akin to facts which it is the duty of judges to Facts judici- 

know and to notice judicially are facts judicially admitted and ally^mitted 

•' ' •' ' require no 

thus rendered public by the parties.** Judicial admissions, or proof. 

statements by a party against his interest,*^ may be made on re- 
cord, or by written minute, or orally at the bar, and are generally 
binding on the parties who make them and on the judge or jury 
who try the cause. Failure to deny facts which are relevantly 
averred is held equivalent to an admission of them,** but a 
pursuer need not expressly deny the defender's statement of 
facts ; and when a defender pleads that a claim has been ex- judicial ad- 
tinguished by prescription, he is not bound expressly to deny missions con- 
it.® The party making an admission is only bound by it in cause in 
in the cause in which it is made. In other causes it may be which made, 
used as evidence z^ainst him, but is not conclusive.' 

To this rule, however, there are some exceptions. An ad- Exceptions to 
mission, for example, that the party entered verbally into a "^®' 
contract which law requires to be in writing does not bind him, Admissions 
as he is entitled to resile from his informal undertaking unless ^^^ binding 



(a) See Steph. sup,, and authorities there cited. The principle on 
which facts are judicially noticed in England appears substantially to 
be that judges cannot be held fwn intelligere id, quod otnnes intelligurU. 
The Scotch authorities abstain from any enumeration of such facts, but 
the above list may be useful as showing their general character. 

(b) D. 1386-93. (c) Sup, % 41. 

(d) I Mackay, 433. 

(e) Alcock V. Easson, 1842, 5 D. 356. 

(0 Mackay, sup, 5 D. 1434 ; sup, §§ 52-4. 
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II. 

Ch. vii. § 93. it has been validated by ret interventus^ In consistorial 
on party causes also, and more particularly in actions of divorce and 
entitled to separation, judicial admissions by a party against himself are 
condiisive^in "^^ conclusive without other evidence, as they may have been 
consistorial made collusively.^ Extrajudicial admissions, on the other 
causes. hand, which of course require to be proved, are less likely to 

have been made collusively, and are therefore more trust- 
worthy.® It has been doubted whether, in cases in which a 
Admission on party is required by statute to prove his case by the writ or 
valent T^writ °^^^ ^^ ^^^ opponent, a judicial admission by the latter is 
or oath. equivalent to his writ or oath.* But a distinct admission of 

liability on record is equivalent (or rather supersedes the 
necessity of referring) to the defender's writ or oath, a mode 
of proof which, like any other, is only required when the de- 
fender denies his liability.* If a qualification be adjected to 
the admission, it may, when extrinsic, be disproved or dis- 
regarded.' If the admission, though not on record, be made 
judicially by the party's counsel or agent, it is thought that the 
party could not repudiate it except on the grounds of fraud or 
essential error, 
collusive in^ Lastly, in criminal cases, a prisoner's admission of guilt in 
criminal case, open court is conclusive against him.' 

(a) See §§ 107, 137, inf, 

(b) Act II Geo. IV. & i WiU. IV. c 69, §§ 33» 3^ ; 24 & 25 Vict. 
c. 86, § II ; Macfartane, 1847, 9 D. 500; 2 Fraser, H. & W., 2d ed., 
1169 ; 2 Mackay, 275, 288. 

(c) Fullerton, 1873, ii M. 720. 

(d) CulUn V. Smeal, 1853, 15 D. 868; L. Jeffrey in Damley v. 
Kirkwood^ 1845, 7 ^' 595» 602. 

(e) D. 408, 1487 ; L. Mackenzie in Damley {sup.% p. 603. 

(f) Couper V. Vatm^, 1849, 12 D. 190 ; see also §§ 200-4, «*»/ 

(g) D. 1393 ; sup. § 47. 
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CHAPTER VIII. 

FACTS MAY GENERALLY BE PROVED BY ORAL 

EVIDENCE. 

II. 

94. All facts may be proved by oral evidence, CH.viii.§ 94. 
except those which law requires to be proved by 
written evidence, or by the writ or oath of party.' 

95. When a fact can competently be proved by parole, the Oral evidence 
evidence must be primary or direct, /.^., it must be the testi- must gene- 
mony of witnesses who saw, heard, or perceived the fact. mary. 
Such evidence, as already stated, generally excludes hearsay 

or secondary evidence.^ The rules which require certain facts crime, fraud, 
to be proved by writ,*' or by the writ or oath of party ,<* do not and error 
apply to crime, fraud, or essential error, which, when relevantly OToved by 
averred, may almost always be proved by parole." To this parole. 
last rule, however, there is this exception, that documents which 
law declares to be conclusive ' cannot under any circumstances 
be contradicted. 

It may also be mentioned here that the rule which requires |^u]e requir- 
certain facts to be proved by formal writ is sometimes relaxed, ing written 
Where, for example, consent to'a contract must, strictly speak- j^xed wheiv 
ing, be proved by formal writ, it may generally also be proved inequitable. 

(a) D. 53S-634, 110-238, &c. ; Steph. Art. 61-2. 

(b) Suj>, § 36. (c) Inf. § 98. (d) Inf. §§ 140-8. 
(e) D. i74-7» 344-S» 359, 578» 6285 Ferguson, Davidson, <Sr» Co, ▼• 

JoUy's Tr. 1880, 7 R. 500; Little v. Smithy 1845, ^ '^' 265. 
(0 Sup. % 72. 
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Ch. viii. § 95. by informal writ or even by parole evidence, provided the con- 
tract has been acted upon by the parties.* This relaxation of 
the rule may be regarded as a corollary to the rule which admits 
parole evidence of fraud and malafides^ as it would be incon- 
sistent with good faith that one of the parties should repudiate 
a contract upon which he had induced or permitted the other 
party to act. The rules which in certain cases absolutely or 
partially exclude parole evidence will be found in Chapters xiv. 
and XV. 



(a)/^§§ 108-111. 
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CHAPTER IX. 

REQUISITES OF PRIVATE DOCUMENTARY EVIDENCE. 

PROBATIVE DEEDS. 

II. 

96. Deeds tested in the manner required by statute, ch. ix. § 96. 
and holograph deeds containing a declaration that " 
they are holograph, are probative.* 

97. Private documentary evidence is afforded by writings of Different 
four different kinds : — (i) Tested deeds, executed with the legal kinds of 
solemnities ; (2) Holograph deeds ; (3) Writings in re merca- ^^^^]^^ 
torid; and (4) Private and informal writings and memoranda 
regarding non-mercantile matters. Writings of the first and 

second class alone are probative in the strict sense of the word ; 
those of the third class are treated as probative when their 
authenticity is not challenged ; and those of the fourth class, 
though per se improbative and usually inadmissible, may be- 
come evidence when interpreted by the actings of the parties. 
Intermediate between private and public^ documentary evi- 
dence are the registers, documents, and minutes of public com- 
panies, the authentication of which is chiefly regulated by 
statute.® 



(a) D. 636-750, 812-14, 751-83 ; sup, %S\ rf* Steph. Art. 63-72. 

(b) Sup, §§ 60-83 ; tnf, §§ 117-24. 

(c) E,g, 2$ & 26 Vict. c. 89, §§ 37, 67, 154 ; 33 & 34 Vict, c 61, 
§ 17 ; 40 & 41 Vict. c. 26, § 6 ; c/,% 122, in/. 
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Ch. iz. § 98. 98. All deeds relating to heritable, title, and obligations of 

Certaindeeds ^^^* importance, * t.e,, with regard to sums exceeding ;£ioo 

ineffectual Scots (with the exceptions afterwards mentioned, §§ 104 ^/ seg,) 

tive!^ ^ ' "^"st, in order to be probative and effectual, be either holograph 

or tested ; i,e., they must either be subscribed by the granter and 

two witnesses duly designed,^ or they must be holograph of the 

granter. 

Requisites of The rules regarding the authentication of private deeds 

tested deeds. |jgiQjjg to the province of conveyancing, but as they are closely 

connected with the law of evidence they may be shortly stated 

here. The granter must sign each sheet of the deed.® If 

his hand has been led, the deed is null, but support to the 

arm or wrist is permissible.* If he sign the last sheet only, or 

merely initial it, the deed will not be null, but may be proved 

genuine.® Deeds signed with a mark or cross are null' It is 

advisable that the deed should be read to or by the granter 

before subscription. 

Persons over Any one above the age of fourteen, and not insane or blind, may 

fourteen, not |jg q^^ instrumentary witness/ and the same two witnesses may 

insane or 

blind, may attest any number of subscriptions. The witnesses must not be 

witness deed, parties to the deed. They must know the granter, or must be 

informed by credible persons that the subscriber is the granter.*^ 

Granter must They must see him subscribe or hear him acknowledge his 

^owledge Subscription, but the acknowledgment may probably also be 

signature in made by signs. Acknowledgment by a blind person after the 

™!L^^^' deed had been out of his hands, would be insufficient, unless he 
senoe. ' ' . 

had special means of identifying it.^ The witnesses may sign 



(a) Act 1579, c. 80. 

(b) Acts 1681, c. 5 ; 1696, c. 15 ; 19 & 20 Vict. c. 89 ; 37 & 38 
Vict. c. 94, § 38; D. 636-44; Ersk. 3. 2. 10, 13. 

(c) M'Laren v. Menzies, 1876, 3 R. 1 151. 

(d) NobU v. Noble, 1875, 3 R. 74. 

(e) McLaren v. Menzies, sup, 

(f) D. 655-72; I M. Bell's Conv. 49. 

(g) D. 689-92 ; 31 & 32 Vict. c. loi, § 139. 

(h) D. 687-8, 693-7 ; Act 1681, c. 5. (i) D. 694. 
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at different times, and even long after the granter has subscribed Ch. ix. § 98. 
or acknowledged his subscription ;* but they cannot of course 
sign before the granter.^ Whether they can sign after the 
granter's death is very doubtful® They need attest the grantor's 
subscription on the last page only. In all cases the deed r^^ jj^^^ 
must be complete before it is produced in judgment,* The be designed, 
designation (i.e., occupation and residence^ of each witness 
must be added to his name or stated in the testing clause.' 

99. If the granter cannot write, the deed must be subscribed Notarial sub- 
by a notary or a justice of peace authorised by him.*^ The 
notary must know the granter, and the witnesses must see or 
hear the granter authorise the notary to subscribe.*^ The notary's 
docquet must be holograph,^ and must state that the deed was 
read to the granter in presence of the witnesses.^ 

The grantee should be correctly named and designed, but Grantee 
slight errors are disregarded, dummodo constet depersoniij and ^1?^^ ^ j 
where several persons answer the description, the doubt maybe and de- 
removed by extrinsic evidence.* signed. 

If the deed contain erasures, additions, or alterations, they Fanction of 
must, in order to receive effect, be enumerated in the testing- testing- 
clause, where it must be stated that they were made before sub- 
scription by the granter. The designations of the witnesses, if 
not appended to their names, must be mentioned in this clause.^ 
The date and place of subscription and other particulars usually 

(a) Stewart v. Bums^ 1877, 4 R. 427. 

(b) Smyth v. Smyth, 1876, 3 R. 573. 

(c) Amott V. Burt, 1872, n M. 62. 

(d) D. 698-702 ; Hill v. Arthur, 1870, 9 M. 223 ; Miliary, Birrell, 
1876, 4 R. 87. 

(e) Joel V. GUI, 1859, 22 D. 12. 

(f) D. 719-23; Act 1681, c. 5. 

(g) Act 1579, c. 80 ; 37 & 38 Vict. c. 94, § 41. 

(h) D. 673-83; Act 1681, c. 5 ; A. S. 2ist July 1688. 

(i) Henry v. Reid, 187 1, 9 M. 503. 

(j) Act 37 & 38 Vict. c. 94, § 41. 

(k) D. 644 ; 213-5 ; inf, § 139. 

(1) Macdougall v. Macdougall, 1875, 2 R. 814. 
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inserted in the testing clause are not essential.* The testing- 
clause may be added at any time before the deed is produced in 
judgment, and even after the granter's death.^ 

A deed signed by a granter and two witnesses, but defective 
in any of the solemnities required by statute, is improbative, 
but not invalid, the defects being remediable by parole evi- 
dence.* 

Lastly, it may be mentioned here that the omission of conven- 
tional solenmities prescribed by the parties to a deed will invali- 
date it.* 

100. Holograph deeds are probative when they declare that 
they have been whoUy, or at least in their essential parts, written 
by the granter ; but they do not prove their own dates, unless 
of a testamentary character,* or acknowledging intimation of 
an assignation.' The fact that the deed is holograph, if not 
stated, must be proved by extrinsic evidence.' Vitiations or 
alterations should be mentioned by the granter, but holograph 
additions need not be signed. Alterations not mentioned must 
be proved by other evidence.** In some cases the document 
need not be signed if it bear the granter's name in gremio^ or 
if it be of a kind not usually signed, as an entry in an account- 
book or a postscript to a letter. A letter signed by one of 
several partners on behalf of a firm is holograph of the firm.* 
In order to constitute a binding contract with regard to heritage, 
a holograph offer must be met by a holograph acceptance.^ 



(a) Sec M. Beirs Conv. 33, 62, 65, 67, 232, &c 

(b) Bell's Pr. 2226 ; Veasey v. MalcolnCs Trs. 1875, 2 R. 748 ; 
see also Stewart and Hill, p. 63, notes a and d, 

(c) Act 37 & 38 Vict. c. 94, § 39. 

(d) D. 743-7 ; Nasmyth v. Hare, 1821, I S. Ap. ^ ; Wilsone's Trs. 
V. Stirling, 1861, 24 D. 175. 

(c) Act 37 & 38 Vict. c. 94, § 40. (0 I>- 766. 

(g) Anderson v. Gill^ 1850, 20 D. 1326 ; 1858, 3 Macq. 180. 
(h) Mags, of Dundee v. Morris, 1858, 3 Macq. 134, 152-3. 
(i) Nishet v. NeiVs Tr, 1869, 7 M. 1097. 
(j) McLaren v. Law^ 1871, 44 J. 17. 
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loi. Deeds probative in point of form may be rendered impro- Ch. iar. § loi. 
bative by vitiation. A blank in an essential part invalidates a DeedDroba- 
deed, unless filled up in presence of the witnesses and before tiveinform 
delivery. Bonds blank in the creditor's name are prohibited,* "Jf^ ^ ^^^^' 
but the prohibition does not include bills, promissory notes, and blanks, 
bills of lading, and probably such other documents also as are 
held in accordance with the usage of trade to be transferrable to 
an unnamed bearer.^ Trustees or others may be authorised to 
fill up blanks. If a blank has been obviously filled up after the 
completion of the deed, or if the testing-clause mention the 
leaving of a blank, the party founding on the deed must prove 
that it was properly filled up.*' A deed is also rendered null by 
erasures or similar vitiations in essentialibus, unless they be 
mentioned in the testing-clause, and the defect cannot be re- 
medied by extrinsic evidence, except when the vitiation be alleged 
to have been fraudulent.** 

On the other hand, unauthenticated additions, or words written Deed null if 
on an erasure in an unessential part, when not mentioned in the vitiated j« 
testing-clause, are held pro non scriptis^ while a word merely 
struck out by the pen would probably be read as still standing.® 
If, however, unauthenticated additions be holograph, they may 
be proved genuine by parole evidence and will receive effect.' 
If a deed vitiated in substantialibus has been executed in dupli- 
cate, and the other copy be not vitiated in the same parts, the 
two may be sustained as one deed.* 

Among the essentials of a deed are the name of the lands in 

(a) Act 1696, c. 25. 

(b) Merchant Bank, Co, of London v, Phanix Bessemer Steel Co, 
1877, 5 Ch. D. 205. 

(c) D. 645-54. 

(d) D. 871-88, 724; I M. Bell's Conv. 2d ed. 67-77. 

(e) See Morgan v. Morris^ 1858, 3 Macq. 323 ; Chapman v. Mac- 
bean, i860, 22 D. 745. 

(f) D. 754-5 ; Robertson v. Ogilvie's Trs, 1845, 7 D. 236 ; Ilors^ 
brugh v. Horsbrugh, 1848, 10 D. 824. 

(g) Strathmore v. Strathmore's Trs, 1837, 15 S. 449; 1840, i Rob. 
189. 
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Ch. ix. § lox. a disposition, the sum in a bond, the name of the grantee, unless 
Whatare nierely a trustee, the duration of a right, and the conditions 
essentials? under which it is granted.* A registered deed is no longer 
challengeable on the ground that part of the record is written 
on erasure, unless fraud be averred or the record does not 
agree with the deed.** 
Mutilation of I02. Somewhat akin to vitiation is the mutilation or partial 
undelivered destruction of a deed, which, however, may generally be ex- 
revocation ; plained by parole evidence. If an undelivered deed is found 
but may be torn or mutilated in the granter's possession, the presumption 
parole. that he has cancelled it may be rebutted by parole evidence.® 

The mutilation may have been accidental, or caused by the 
testator when of unsound mind,<* or by an unauthorised party, 
or by one having an adverse interest,' in which cases there has 
been no revocation. 
Delivered If, however, the deed has been delivered or has been regis- 

vocaWe b^" *^^^^» ^ proceeding equivalent to delivery,*^ the granter cannot 
granter. revoke it by mutilation or otherwise.*^ Conversely, a deed may 

be constructively cancelled by proof that the granter had 
resolved to cancel it, but had been prevented by the improper 
Sacel*bo™d^ interference of a third party.* A creditor may of course cancel 
by mutila. his document of debt by mutilation or destruction, but the 
tion. mutilation may be explained by parole evidence.^ 

Action of 103. When a deed has been mutilated, destroyed, or lost, no 

proving tenor daim can be founded upon it until its contents have been 
of deeds. ^ 



(a) D. 872-4. (b) Act 37 & 38 Vict. c. 94, § 54. 

(c) D. 901-6 ; Nasmyth v. Hare^ 182 1, i S. Ap. 65. 

(d) Lang v. Bruce, 1838, i D. 59 ; Harris v. Berrally 1858, i Swab. 
& Tris. 153. 

(e) Cunningham v. Mouat^s Trs. 1851, 13 D. 1376. 

(f) Falconer y, Stephen, 1848, 11 D. 220. 

(g) I>- 948. (h) WDowally, M'Ghie, 1713, 5 B. S. 98. 
(i) Buchanan v. Faterson, 704, M. 15,932; Bibb v. Thomas, 1749, 

2 W. Blackst. 1043. 

(j) Thomson v. Bell, 1850, 12 D. 1 184; Irvine v. Lang, 1840, 2 D. 
804. 
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established in an action of proving its tenor, in which action Ch. ix. § 103. 
parole evidence is competent.* The Court must first be satis- 
fied that the lost deed was originally valid, and that its dis- 
appearance or mutilation is not due to its having been properly j^^^q^ j^^ 
revoked or cancelled.^ If a deed has been lost or destroyed by sometimes be 
the fault of the opposite party, or if it only partially forms the S^yfS ^°*^*" 
basis of a claim, its tenor may be proved incidentally.® 

The summons of proving the tenor sets forth the terms of the Summons of 

deed, the casus amtssionts. and the nature of the evidence to be P'^^^S 

tenor 

adduced. If the writ was of transient character, or revocable, 

or one of those usually given up or destroyed when they have Proof of loss 
J , . t • , . . 1 1 . • must be more 

served their purpose, the presumption that it has been legiti- or less spe- 

mately destroyed must be overcome by strong and clear evi- oific. 

dence. But if the document was of a more permanent character, 

as a disposition or a marriage contract, the averment of the 

casus amissionis need not be very strong or specific.** Written Parole alone, 

adminicles, though once held essential,® may be dispensed with or written ad- 

minicles 
if they are unlikely to exist, or if the deed has been improperly alone, may 

destroyed ;' and, conversely, written adminicles alone may suffice suffice. 

without oral proof.* In accordance with the presumption omnia 

rite acta^ proof of the testing-clause or that the deed was stamped 

is not usually required.*^ A decree of proving the tenor revives 

the document, and an extract from the decree is equivalent to 

an extract of a recorded deed.* 

104. From the general rule that documents * of importance * J ^e^h^Um-^ 



(a) D. 1287-1323 ; Shaw v. Shawns Trs, 1876, 3 R. 813. 

(b) Winchester v. Smith, 1863, I M. 685. 

(c) Wilson v. Leckie, 1870, 7 Sc L. R. 563 ; Maxwell v. lieid, 1863, 
I M. 932. 

(d) Winchester y. Smith, 1863, i M. 685. 

(e) Stair, 4. 32. 5, 7 ; L. Jefifrey in Graham v. Graham, 1847, 10 
D. 45. 

(f) L. J. Clk. Inglis in Winton v. Thomson, 1862, 24 D. 1094 ; 
Ritchie v. Ritchie, 187 1, 9 M. 820. 

(g) D, o/Athole, 1880, 7 R. 1 195. (h) Cf, § 134, inf, 
(i) Ersk. 4, I, 59. 0) Sup, § 98. 
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Ch. ix. § 104. must be either tested or holograph, certain * privileged ' writings 
ix)rtantdeeds ^^^ excepted. Foremost among these are writings in re merca- 
must be torid^ but several others of a non-mercantile character enjoy 

probative. ^^ same privilege.** The most important of these last are 
Receipts for discharges for rent, feu-duties, wages,*' and probably also for 
&a'*mivi-^* interest, premiums of insurance, and other termly payments, 
leged. on the ground of invariable usage. The same privilege is 

Awards of accorded to the awards of judicial referees or of counsel to whom 
judicial re- parties have agreed to submit their case,<* and also to the inter- 
led^^L "^^" locutory orders of an arbiter, but not to the submission or the 
decree-arbitral itself,® unless in matters of small importance, or 
inter rusticos^ or in re mercatorid^ On the other hand, while 
verbal submissions and decrees-arbitral relating to moveables 
are competent, they require to be proved by the writ or oath of 
the party against whom they are pleaded.* 
Docqueted Docqueted or * fitted ' accounts relating to business transac- 

accountspri- tions, though not in re mercatorid^ form another exception.** 
When the debtor appends to an account a docquet or memo- 
randum admitting it to be correct, whether it be in his own 
writing and unsigned, or written by another hand but signed 
by him, or even initialed or marked with a cross, the docquet 
will be sustained as binding upon him.* But the privilege does 
not extend to informal docquets acknowledging other liabilities. J 
Wills privi- Testamentary writings were formerly * privileged ' in respect 
extent. ^^^^ when the granter could not write they might be subscribed 

(a) Inf. § 105. (b) D. 77S-8o. 

(c) Stair, 4, 42, 6 ; Ersk. 3, 2, 23 ; see also Maclaren v. Howie^ 
1869, 8 M. 106 (discharge of legacy need not be holograph or tested). 

(d) Fraser y, Lovatf 1850, 7 B, Ap. 171. 

(e) D. 550, 559. 

(f) D. 559 ; Otto V. Weir, 1871, 9 M. 660 ; Dykes v. I^oy, 1869, 

7 M. 357. 

(g) Ferrie v. Ewing, 1824, 3 S. (N.E.) 75 ; Fraser y, Williamson^ 
1773, M. 8476 & 12,417. 

(h) D. 788-91 ; cases in M. 16,959 et seq, 
(i) Felly, Rattray, 1869, 41 J. 236. 
(j) Laidlaw v. Watson, 1844, 6 D. 530. 
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for him by one notary and two witnesses, instead of by two Ch. ix. § 104. 
notaries and four witnesses, as required in the case of other 
deeds j* but this distinction has been abolished.** They are 
still privileged, however, to this extent,' that, if the granter 
cannot write, the minister of his parish may subscribe for him 
instead of a notary.® They are also construed somewhat more 
liberally than other deeds,<* and are sometimes sustained in 
circumstances in which a contract would be set aside,® but are 
not privileged in any other respect.' 



WRITINGS IN RE MERCATORlA. 



105. Writings in re mercatorid are binding though writings in 
neither tested nor holograph, and their authenticity, /^r^a privi- 
if impugned, may be proved by parole evidence.^ ^^ 

106. Owing to the necessities of commerce, and particularly 
of international transactions, writings in re mercatorid are 
exempted from the rule which requires * important ' documents 
to be either tested or holograph. When law requires a transac- 
tion to be evidenced by probative writ, an improbative writing 
is ineffectual, and its genuineness cannot be proved by parole 
evidence. But when a transaction may be competently proved 
by improbative writ, and the writ is impugned, its genuineness 
may be established by parole. This privilege is not, however, ac- 
corded to writings unconnected or only remotely connected with 
trade.** While mercantile guarantees may be constituted by 
informal writ, probative writing is required in all other cases, 



(a) Act 1579, c. 80. (b) Act 37 & 38 Vict. c. 94, § 41* 

(c) Act 1584, c. 133 ; D. 767-74. (d) Ersk. 3, 2, 23. 

(e) McMillan v. M'MUlan, 1850, 13 D. 187 ; where a mutual will, 
written by a husband and signed by him and his wife, was sustained as 
the husband's deed, though not as the wife's. 

(f) Rankifu v. Reid, 1849, ii D. 543. 

(g) D. 784-7 ; I Bell's Com. 325. 

(h) Hamilton's Exrs. v. Struthers, 1858, 21 D. 51 ; Purvis v. Dowie, 
1869, 7 M. 764; Stewart t. M'Call, 1869, 7 M. 544. 
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II. 
Ch, ix. § io6. 

They may be 
signed with 
initials or 
mark. 

Bills and pro- 
missory notes 
privileged. 



Acceptance 
must be on 
biU. 

Blanks must 
be filled up 
before bill is 
complete. 



Defective 
bills enfor- 
cible by ac- 
tion only. 



except where an improbative document has been followed by 
ret interventus^ Writings in re mercatorid are also valid when 
merely initialed or signed with a cross or mark, but the genuine- 
ness of such signature must generally be proved.^ 

107. Of these privileged writings the most important are bills 
and promissory notes,*' whether passing between merchants or 
not, which possess the further privileges of being negotiable 
and of being summarily enforcible. They enjoy their full privi- 
leges only when dated* and signed, but are valid even when 
^gned by the drawer with his initials or mark. The genuine- 
ness of these, however, must be proved, and such bills do not 
warrant summary diligence. In order to enjoy the latter privi- 
lege when one of the obligants cannot write, the bill must be 
authenticated by a notary and two witnesses on his behalf.® 
The acceptance of a bill must be in writing, and on the docu- 
ment itself.' Bills are excepted from the rule that bonds blank 
in the creditor's name are nuU,*^ and the blank may be filled up 
by the drawer at any time before the bill is founded upon. 
When the drawer is dead, his heir or executor may sign the 
bill as his representative, but it is doubted if the bill would 
warrant summary diligence.^ 

Bills authenticated by initials or marks only, or by a notary 
without witnesses, or by the granter^s name written by himself 
in the body of the document only,* or by his name written by a 
mandatary whose authority requires to be proved,^ or blank in 



(a) Act 19 & 20 Vict. c. 60, § 6 ; Ch, of Engl. Life and Fire Ass, Co, 
v. Wi'n^, 1857, 19 D. 414 ; cf §§ no, 141-2, inf. 

(b) Craigie v. Scoine, 1832, 10 S. 5 10; Bryan v. Murdoch, 1824, 3 S. 
282; 1827, 2 W. & S. 568. 

(c) D. 792-807 ; 23 Geo. III. c. 18, § 55. 

(d) Act 19 & 20 Vict. c. 60, § 10 ; Cameron v. Morrison, 1869, 7 M. 382. 

(e) Act 37 & 38 Vict. c. 94, § 41. 

(f) Act 19 & 20 Vict, c; 60, § II ; 41 Vict. c. 13. 

(g) Act 1696, c 25 ; Lyon v. Butter, 1841, 4 D. 178; Grassick v. 
Farquharson, 1846, 8 D. 1073. 

(h) I Bell's Com. 391. 

(i) I>. 793-5. (J) D. 568, 571. 
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the drawer's name,* or undated,^ can be enforced by ordinary Ch. ix. §107. 
action only, but these various defects may be supplied by parole 
evidence. 

A bill vitiated tn essentia/tdus after issue, and without the Vitiation in 
consent of the parties, is null ; * but, if altered before issue by ^^^^j^gss 
consent of the parties, it may be enforced by an ordinary action, parties have 
in which the circumstances may be proved by parole. Among consented, 
vitiations in essentials are the erasure or deletion of the name What are 
of an obligant, the addition of a new obligant, the alteration of ^5*®°'*^^ 
the name of an indorsee (unless for dond fide correction of an 
error), and alteration of the sum, date, or term, or place of pay- 
ment. On the other hand, alterations in non-essential particu- 
lars, or additions not affecting the character of the document as 
a bill, do not deprive it of its privileges. 

IMPROBATIVE DOCUMENTS HOW VALIDATED. 

108. When law requires a transaction to be evi- 
denced by probative writ, an improbative writ is 
ineflfectual unless validated by rei interventus or 
homologation.* 

109. Improbative writings, though not in re mercatorid^ are Improbative 

not necessarily null. A deed, for example, which bears to be ^"^^"^o* 

' necessarily 

subscribed by a granter and two witnesses undersigned, though null ; 
improbative, may be enforced on proof that the signatures are 
genuine.® Improbative documents also become probative when may become 
imported by reference into a probative deed ; but if they be ^^no^ ^ 
documents which the granter of the deed purposes executing at 
some future time, he must have expressly exempted them from 
the usual formalities.' 

(a) D. 799. (b) Sup. p. 70, note <L 

(c) D. 889-900 ; I Bell's Com. 391. 

(d) D. 815-51 ; I Bell's Com. 328 ; Ersk. 3, 2, 3. 
(c) Act 37 & 38 Vict. c. 94, § 39. 

(f ) Wilson^s Trs. v. Stirling^ 1861, 24 D. 163. 
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Ch. ix. § no. I lo. When probative writ is essential to the constitution of a 

Improbative contract, an improbative document, even if admittedly genuine, 

writ validated is inept, unless it has been followed by ret interventus^ If it be 

^ventus^' alleged that a contract has been entered into by informal writ, 

on which rei interventus has followed, the writ is admissible in 

evidence, and if impugned may be proved by parole evidence, 

and the rei interventus may be established in the same manner. 

Rei intervene In Other words, if one of the parties to an informal contract so 

tus defined. £^j. ^^y^ ^^ ^^ idXiki of it that he would be materially prejudiced 

if the other party repudiated the contract, the latter is not allowed 

to resile.^ Such actings, whether known to the other party or 

not, constitute rei interventus^ 

Question of Whether the actings really amount to rei interventus^ i.e,, 

fact what whether res non sunt integrce^ is a question of fact to be ascer- 

rei interven- tained by parole evidence in each case. Thus, an informal lease 

tus, or contract of service for several years is invalid unless it 

has been followed by such rei interventus as could only be 

ascribed to reliance on a contract for more than one year.** An 

informal lease validated rei interventu binds the parties and 

their heirs, but not singular successors, unless recorded or other- 

Rei interven- ^ise made known to the successor.® Rei interventus may also 

sist in absten- consist in a party's abstention from proceedings which he would 

tion. have taken but for his reliance on the contract.' 

Parties must 'pj^g condition on which an improbative writ may become 

(a) Ch. of Engl, Life &» Fire Ass, Co. v. Wink, 1857, 19 D. 414 ; 
Gibson v. AdamSy 1875, 3 R. 144 ; Allan v. Gilchrist, 1875, 2 R. 587. 

(b) Forbes v. Wilson^ 1873, il M. 454 ; Bathiev. Whamcliffe^ 1873, 
II M. 490. 

(c) Johnston v. Grants 1844, 6 D. 875 ; Ch. of Engl, Life 6^ Fire 
Ass. Co. v. Winky 1857, 19 D. 1079. 

(d) UTRorie v. M'Whirter, 18 Dec. 1810, F. Q. \* Campbell v. 
Dougally 1 8 13, Hume, 861 ; Napier s, Dick^ 1805, Hume, 388; Sellar 
V. Aiton, 1875, 2 R. 381. 

(e) Act 1449, c. 18 ; Stair, 2, 9, 4 ; Ersk. 2. 6. 24, 5 ; Wilson v. 
Manny 1876, 3 R. 527. 

(f ) L. Fullerton in Ballantyne r. Carter^ 1842, 4 D. 419 ; Spencer 
V. Hay, 1845, 8 D. 283* 
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evidence, and be rendered binding on the parties ret interventUy Ch. ix. § no. 

is that the parties have truly consented to the contract. For, "~, , 
. consented to 

if the informality has been intentional, as where one of the informal writ, 
parties withholds his consent by refusing to sign, or if the writ otherwise 
has been left blank in an essential particular, no concluded con- validate, 
tract exists, and there is therefore nothing to validate. 

III. Closely akin to the doctrine of rei interventus is that of Definition 
homologation, or the approval, express or implied, of a defective homolo^a- 
deed by the granter or his representative, or by some one tion. 
prejudiced by the deed, whereby the deed, quoad the homolo- 
gator and his representatives, is validated ab initio^ The Knowledge 
homologator must of course be fully aware of and consent to *J^ consent 
the deed said to be homologated, and the circumstances from gator essen- 
which his knowledge and consent are inferred may be proved ^^^* 
by parole evidence.^ 

Whether a party's actings are such as to infer homologation Question of 

is a question of fact in each case.*^ The granter of a defective f^?' ^I^^^ 

^ ° infers homo- 

deed, for example, by holding it out as effectual, or by per- logation. 

mitting the grantee to act upon it, may be barred from after- 
wards impugning it ; an heir may homologate an informal will, homologa- 
and the parties to legal proceedings may remedy defects in *^°°* 
them by homologation.** 

The defect in the deed may arise not only from informality Deed may be 
of execution, but from the partial or temporary disability o^ forai^or yo^d- 
the granter, and may be waived by him when the disability is able from 
removed, or by a party prejudiced by the deed. Thus, acts 8[^'?*^^ ^ par- 
ultra vires by a factor may be homologated by his principal ; * city, 
acts of a minor may be validated by his consent to them when 

(a) D. 852-70 ; 1 Bell's Com. 145. 

{^) Paterson v. Moncrieff^ 1 866, 4 M. 706; Murray v. Murray's 
Trs, 1826, 4 S. 374. 

(c) Crawford v. Bea^tiCf i860, 22 D. 1064 ; Douglas v. Douglass 
Trs, 1859, 21 D. 1066; KeitHs Trs, v. Keithy 1857, 19 D. 1040; cases 
of Paterson and Murray ^ sup, 

(d) Dixon v. Knox, 1854, 16 D. 869 ; Pollock v. Ballantine, 1849, 
12 D. 143 ; Livingstone v. Presb, of Hamilton^ 1846, 8 D. 898. 

(e) Roberton v. Roberton, 183 1, 9 S. 865. 
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Ch. ix. § m. major ; * acts by a married woman may be approved of by her 
husband, or by herself in viduity ; ^ and even deeds impetrated 
by fraud may be homologated.® 
Deedabso- On the other hand, if the writ in question is absolutely 
luteljrnull null owing to the entire incapacity of the granter, or from 
adopted. any other cause, such as vitiation in substantialibus, there 
exists nothing capable of being homologated; but such a writ 
may afterwards be adopted by the granter or the party pre- 
judiced, and becomes binding from the date of the adoption.*^ 
A forged document, for example, may be adopted by the party 
whose signature is forged, and thus become binding upon him.^ 
If, however, the defective writ be one which neither statute 
nor common law declares null, as a vitiated document in re 
mercatoridy it may be homologated by the parties, and is admis- 
sible in evidence.' 

(z) Forrest v. Campbell^ 1853, 16 D. 16; Linton v. DundaSy 1729, 
M. 5624. 

(b) Grant v. Baillie^ 1830, 8 S. 606 ; Gordon v. Farquhar^ 1766, 
5 B. S. 932. 

(c) Urquhart v. Bank of Scot, 1872, 9 Sc. L. R. 508. 

(d) Golly, Bird, 1855, 17 D. 1027. 

(e) Brown v. Brit. Linen Co. 1863, I M. 793. 

(f) Cf. § 107, on vitiated bills, sup. 
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CHAPTER X. 

PROOF OF DELIVERY AND ACCEPTANCE OF 

DOCUMENTS. 

II. 

112. The registration of a deed is equivalent toCH. x. §112, 
its delivery. Documents found in the granter's 
possession are presumed undelivered ; those found 

in the grantee's possession are presumed delivered; 
and these presumptions can generally be rebutted 
by the writ or oath of the possessor alone. When 
documents are found in possession of a third party, 
the question for whom he holds them may be deter- 
mined by parole evidence, and inferences arising 
from the circumstances of each case may usually be 
overcome in the same manner.* 

113. No deed is effectual until delivered by the granter to the General rule, 
grantee, either actually or constructively. When a deed is said ^ ^^ }F^' 
to be effectual without delivery, what is meant is that physical delivered, 
delivery is sometimes unnecessary. To this class belong wills 

and provisions of a testamentary character, which cannot be in case of 
effectual while remaining in the granter's possession and revo- ^^ death 

(a) D. 934-82; Ersk. 3. 2. 43, 44; Stair, i, 7, 14; see also Chap. 
XV. in/. 
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Ch. X. § 113. cable ; but, if unrevoked, they become so on his death, which 
operates de- ^^ * equivalent to delivery/ * But a gratuitous inter vivos deed 
livery. is generally ineffectual without actual delivery.^ When, on the 

Execution of Other hand, a parent executes a deed providing for his children 
contract is inter vivos ^ or is bound by contract to pay certain provisions to 
delivery. them, the fact that he is custodier of the deed does not prevent 
it from taking effect*' Such a deed is irrevocable as soon as 
executed ; constructive delivery has taken place ; the father 
ceases to have power over it qud granter, and he becomes 
custodier for the grantees. 
' Delivery dis- Again, if delivery be dispensed with, but a power of revoca- 
meaoin^ss ^^^"^ reserved, the deed, though nominally 'effectual without 
if deed re- delivery,' is necessarily ineffectual until constructive delivery is 
vocable. operated by the granter's death, and such deeds therefore can- 

not compete with delivered deeds.* It also seems inaccurate 
Undelivered to say that a document which a debtor is bound to grant is 
document not effectual without delivery. The creditor may enforce the exe- 
tuaL cution and delivery, but the document cannot actually be 

effectual till delivered. 
Consent to Lastly, in the case of mercantile or other contracts, construc- 

rat^'^eU^^' ^^^^ delivery to all the parties takes place as soon as the deed 
very. is complete, and it is immaterial which of the parties is the 

custodier.® 
Registration 114. The registration of a deed in the public records, 
deliverj^'* ° authorised or permitted by the granter, is equivalent to de- 
livery, the deed being no longer revocable by him ; ' and for 
the same reason a disposition on which the granter has 



(a) Ersk. 3, 2, 44. In Morrison v. Morrison (1693, 4 B. S. 40), a 
deed of testamentary character was found effectual after the granter's 
death; the case seems erroneously cited in D. 941 as one in which 
delivery was unnecessary. 

(b) Anderson v. Robertson^ '^^^Ti 5 M. 503. 

(c) Gilpin V. Martin^ 1869, 7 M. 807. 

(d) Stair, l. 7. 14, 8. (e) D. 944; Stair, i. 7. 14, 7. 

(f) Tennent v. Tennenfs Trs. 1869, 7 M. 936; Downie v. M'Killop, 
1843, 6 D. i^* 
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allowed infeftment to be taken is effectual without actual Ch. x. § 115, 

delivery.* 

If a document is found in the granter's possession, the Document in 

presumption is that it was never delivered, or that it- has been S^^^^ s pos- 
'^ ^ ' session pre- 

returned to him in lieu of a discharge {chlrographum fl/«^ sumed unde- 

debitorem repertum prossumitur solutum). Unless his posses- levered. 

sion is alleged to be fraudulent, this presumption can only be 

overcome by his writ or oath.^ The document may, however, 

have been returned to him for a special purpose, in which 

case the trust thus reposed in him must also be proved by his 

writ or oath.*' 

On the other hand, a document found in the grantee's Delivery pre. 

possession is presumed to have been delivered,* and the pre- turned from 
r r 7 r grantee s pos- 

sumption can only be rebutted in the manner just stated, session, 
unless there be an averment of fraud or bad faith.® 

115. When a document is found in the custody of a third Inferences 
party, the circumstances of the case may give rise to various si^JJ*(§^^^d 
inferences, in accordance with which the burden of proof is party, 
determined.' These circumstances may be proved, and the 
inferences from them rebutted, by parole evidence.* The most 
important of these inferences may be shortly stated here. 

If the depositary be the agent, or a relation, friend, or Agent holds 
servant of one of the parties, he is presumed to hold the ^°' principal, 
deed for that party. A neutral depositary is presumed to Third party 
hold an onerous deed for behoof of the grantee, but a gra- ^°^^^ °|J^J' 
tuitous deed for behoof of the granter. As already stated, the grantee, gra- 
custodier of a completed contract holds the document for all tuitous for 
the parties to it, whether he be a neutral party or not.^ The ^*^^ ^^' 

(a) Mcintosh v. MWntoshy 28 Jan. 181 2, F. C. ; but see Burnet v. 
Morrow^ 1864, 2 M. 929. 

(b) D. 951-4 ; Stair, I. 7. 14, 5 ; sup, § 95, and inf. § 134. 

(c) C/ § 148, inf. 

(d) D. 955-9; Stair, i, 7, 14, & 4, 42, 8; Ersk. 3, 2, 43. 

(e) M* Asian y, Glm^ 1859, 21 D. 511. 

(f) Inf Chap. xvi. 

(g) D. 960-74 ; Ersk. 3, 2, 43 ; Bell's Pr. 23. 
(h) Sup. % 113. 
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custodier of a testamentary deed is presumed to hold it 
on behalf of the testator, and after his death for the benefi- 
ciaries under the deed.* 

When a party entitled to a document takes it in the name of 
a third party gratuitously, but retains possession of it, he is 
presumed to hold it for his own behoof, and unless it be of a 
testamentary nature, his death does not operate delivery.^ If, 
however, the document be one which he might have been com- 
pelled to grant, his death or bankruptcy operates delivery.*' 
Lastly, a document in custody of the grantee is presumed to 
have been delivered at the date it bears ; but when gratuitous 
family provisions come into competition with the granter's debts, 
extrinsic proof of the date of their actual delivery is required.^ 

ii6. Deeds which are to any extent bilateral, must be ex- 
pressly accepted before they are binding on the grantee, and 
the acceptance may either be proved by his writ or oath or be 
inferred from his conduct Such deeds are truly incomplete 
and improbative until duly signed by both parties in token 
of their consent, but the party who has omitted to sign may 
either admit that he has consented or signify his consent by ret 
inierventus^ On the other hand, unilateral deeds, which are 
binding on the granter as soon as delivered, are usually pre- 
sumed to be accepted unless expressly repudiated.' 



(a) L. FuUerton in Falconer v. Stephen^ 1848-49, 11 D. 220, 1338. 

(b) Anderson v. Robertson^ 1867, 5 M. 503 ; Balvaird v. Latimer^ 
5 Dec. 1816, F. C. 

(c) Cormack v. Anderson^ 1829, 7 S. 868 ; Moore v. Gledden, 1869, 
7 M. 1016. In Goldie v. Aitken, 1729, M. 7742, and other cases cited 
in D. 978, note h^ the debtors held the bonds in question in trust for 
their creditors, actual delivery to the former having operated construc- 
tive delivery to the latter. The statement that the bonds were effec- 
tual without delivery therefore requires some qualification. 

(d) D. 981-2 ; Stair i. 5. 6, 4, & i. 7. 14, 8 ; Ersk. 3, 2, 43 ; Beirs 
Pr. 23. 

(e) Sup. §110; D. 983-6; Ersk. 3, 2, 45. 
(0 Stair, 1, 10, 5. 
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CHAPTER XI. 

PROOF OF PUBLIC DOCUMENTS. 

II. 

117. Statements in public records and official CH.xi.§ 117. 
documents, when relevant, are proved either by the 
document itself or by an official extract or certified 
copy. But extracts and copies, except when de- 
clared by statute to be evidence, must be proved cor- 
rect by oral testimony.* 

118. Statements in public and official documents, when rele- Proof of 
vant, form competent evidence.^ To this part of the subject statements in 
belong the rules regarding the mode of proving that such state- ments. 
ments are truly contained in a public document. 

As the primary evidence afforded by the documents them- When docu- 
selves is rarely available, a number of rules, chiefly statutory, wl^'^ro^'Sid 
have been laid down with regard to the admission of secondary secondary 

evidence of their contents. Some of the most important of ®^^®'**r® 

^ admjissible. 

these rules are enumerated in the following sections, but for 
their minuter details reference must be made to the statutes 
themselves. 

119. Public Acts of Parliament, and also the local, personal, Acts of Par- 
and private acts passed since 4th Feb. 185 1, do not require to hament since 
be proved, their authenticity being established by copies printed no proof. 



(a) D. 1051-1286; Bell's Pr. 2208 e^se^.; Stair, 4, 42, 10; Ersk. 4, 
2, 6 ; Steph. Art. 73-84. See also * Table of Statutes * in Appx. 

(b) Su^ §§ 60-83. 
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II. 

Ch. xi. § 119. by the authority of government ;* but acts of the latter class 

Privateacts P^^^ed before that date must, if impugned, be proved by copies 

before 1851 sworn to have been collated with the Parliament roll.^ In 

F^°^*^.»^«i*.c practice, however, copies of such acts, and of the journals of 

Parliament, purporting to be printed by the printers to the 

Crown or to the Houses of Parliament, are usually received 

Journals of without objection.*' The journals of Parliament, which, strictly 

Parliament, speaking, must be proved by examined copies, are probative of 

the procedure which has taken place in Parliament, but not of 

facts stated incidentally. The ancient Roiuli Scotice^ which 

afford evidence in questions of pedigree, must be proved by 

sworn copies.* Irish statutes passed before the Union are 

proved by copies printed by the King's printer.® 

Official Royal proclamations, orders in Council, and orders issued 

copies of pro- j^y ^he Treasury, the Admiralty, the Home Office, the Board of 

clamations, ' ' ^ ' 

orders in Trade, the Poor Law Board, and the Postmaster- General may 

Council, &c., bg proved by copies contained in the Gazette^ or printed by the 
government printer, or officially certified as correct Such 
copies are probative, no evidence of the handwriting or of the 
official position of the certifying official being required.' A 
copy of the Gazette is probative of all public and government 
transactions notified in it, but of transactions relating to indi- 
viduals it affords secondary evidence only.* 

Foreign offi- Foreign or colonial documents of similar character may pro- 

cial docu- bably be proved in the same manner, provided the copies be 
ments how , ' ./. , , 11. x^ • • 1 1 , 

proved. further certified by a notary public, a British consul, or the 

mayor of the town where they are made.^ 

Contents of The books of the War Office, the Board of Inland Revenue, 

books of ^jj^ other government offices are admissible evidence of facts 
pubbc offices ^,.,, , ,,, , , 

how proved, of which they are the proper record,* but as extracts from them 

(a) Bell's Pr. 2208 ; sup, §§ 63, 92. (b) D. 1052, 2. 

(c) Such copies are evidence in England : 8 & 9 Vict, c 113, § 3. 

(d) D. 1056-7. (e) Act 41 Geo. III. c 90, § 9. 
(f) Act 31 & 32 Vict. c. 37. (g) D. 1058. 

(h) L. J. Clk. Hope in Disbrow v. Mackintoshy 1852, 15 D. 123 ; ^ 
§ 83, sup. (») See also § 72, x«/. 
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are not declared by statute to be probative, they must be proved Ch. xi. § 119. 
correct by oral evidence.* The logbook of a man-of-war and 
official logs kept in accordance with the provisions of the 
Merchant Shipping Act ^ are also evidence. To the category 
of government documents also belong reports of the Com- 
missioners of Woods and Forests, and printed copies of 
them,® the books of the Bank of England,** and the register of 
proprietors of colonial stock,® which are evidence of the facts 
they record. 

120. Public registers and also official extracts from them, Judicial re- 
being under the care of duly qualified and responsible persons, ^^^ f^nf ^ 
are usually probative of those facts which it is their province to them proba- 
record.' Judicial records and extracts from them are not only **^®* 
probative, but generally conclusive with regard to the pro- 
cedure they narrate. These records are authenticated by 
the signature of the presiding judge, which, however, may be 
adhibited ex intervallo!^ Extracts are only probative when How authen- 
authenticated by the clerk of Court or other official duly ap- ^^a^^- 
pointed for the purpose.^ 

In criminal cases the extract of a previous conviction is Extract con- 
probative when ex facie regular, but it must be applied to the ^^ °°^* 
prisoner by oral evidence ;* and certified copies of the deposi- 
tions on which a warrant of apprehension has proceeded are 
admissible in evidence.J If there be any essential faultiness in Essential 
the procedure narrated by the record, the sentence or judgment ^"'^'^ ^° P''°" 

(a) D. 1163-66; Kayy, Roger, 1836, 10 S. 831 ; Dunbar y, Harvie, 
1820, 2 Bligh, 351. 

(b) Act 17 & 18 Vict. c. 104, § 280-7. 

(c) Act 36 & 37 Vict. c. 36, § 6. 

(d) D. 1 166, § 72, sup, (e) Act 40 & 41 Vict. c. 59, § 17. 

(f) D. 1060-1173, 1249-86. 

(g) Act 1686, c. 3; Ferguson v. Skirving, 1850, 12 D. 1 145; 1852, 
I Macq. 232 (case of the records of a presbytery). 

(h) Carmichael y, Melville^ 1825, Sh. Just. 137; Clark s, Thomson, 
1816, I Mur. 163. 
(i) Act 34 & 35 Vict. c. 112, § 18. 
( j) Act 6 & 7 Vict. c. 34, § 4. 

F 
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Ch. zi. § I20. following upon it will be recalled, and parole evidence is admis- 

cedurenar- ^^^^^ ^^^ ^^^ purpose of proving such errors when latent.* 

rated invali- So, also, an ambiguous verdict is invalid, and cannot be cor- 

meS ^^ rected by extrinsic evidence,^ but a verdict erroneous in point 

of form only may be amended.*' Clerical errors in the record 

Clericalerror ^j. ^j^g extract may be corrected de recenti^ much greater lati- 

extract may tude being allowed in civil than in criminal cases.*^ The Court 

be corrected. q{ Session may also correct a clerical error in a judgment of the 

House of Lords, to the spirit of which they are bound to give 

effect.® An erroneous interlocutor may be corrected of consent.' 

Registers Somewhat akin to judicial records are the public registers 

and extracts already mentioned.' These records and official extracts from 
Iromthem, , ,., . , . ^ r , , .. 

probative. them are likewise probative. Extracts from the records of 

chancery, kept from 1630 down to 1821, and forming an un- 
authorised register of retours, decrees of services of heirs, copies 
of Crown charters, &c., are admissible in evidence, quantum 
valeantj extracts from these records from 1821 down to 1847, 
when they were kept under statutory authority,^ are more trust- 
Extracts of worthy ; while the present record of services,* the record of 
services, &c. chancery for Crown writs,J and the record of precepts,^ and 

extracts from them are probative. 

Other official 12 1. A number of the following public and official registers 

^ * and documents zSordiprimd facie evidence only of the facts they 

narrate, while some of them are probative and others conclu- 

Burgh books, sive.* The books of a burgh, unless challenged without undue 

(a) Inf, § 128. 

(b) Morgan v. Morris, 1855, 2 Macq. 342. 

(c) Marianski v. Cairns^ 1854, I Macq. 766. 

(d) Cadelly 1853, 15 D. 282; MilUr v. Lindsay, 1850, 12 D. 964; 
Ritchie v. Ferguson, 1849, 12 D. 119 ; (/I § 128, inf, 

(e) Whitehead V. Galbraith, 1861, 4 Macq. 283. 

(f) A. S. II July 1828 ; Cuthillw. Bums, 1862, 24 D. 849. 

(g) Sup. § 69. (h) Act I & 2 Geo. IV. c. 38, § 12. 
(i) Act 10 & II Vict. c. 47, §§ 12-14. 

(j) Act 49 Geo. III. c. 42. §§ 15, 16. 
(k) Act 10 & II Vict, c. 51, § 20. 
(1) D. 1 161-73, 1249-82; § 72, sup. 
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delay, are probative of the procedure they record.* In ques- Ch. xi. § lai. 
tions relating to the franchise the valuation roll and the register valuation 
of voters also afford evidence.^ roll evidence. 

The register of copyrights and certified copies of the entries Register of 
it contains are primA facie evidence of the proprietorship of ^^^^^ ^^' 
copyrights recorded in it,° and extracts from patents recorded in 
chancery are probative.* Another important public record is . 
the Registry of Ships,® certified copies of which, and also certi- shi^ 
ficates of registry of British ships, when signed by the proper 
officer, ^x^ primd facie evidence of the matters they narrate.' 

Extracts from the register of births, deaths, and marriages Extract from 
kept since 31st Dec. 1854, duly signed by the registrar, are ^hs?&c., is 
admissible without extrinsic proof of their accuracy,* and ex- evidence, 
tracts from the old parish registers kept before that date are 
usually received 2l% pritnA facie evidence of the facts recorded.^ 
Upder the Bankruptcy Act a certified copy of the act and warrant Documents 
in favour of the trustee on a bankrupt estate and deliverances ™tcv axd 
signed by a judge are primd facie evidence ; * and by the Con- Confirmation 
firmation of Executors Act the interlocutor of the commissary a^^^^^^^^^^^ 
finding that a deceased person died domiciled in Scotland is 

declared to be conclusive as to the fact of domicile.J Certified Documents 

keot bv ac~ 
or examined copies of documents in custody of the accountant countant of 

of Court are declared by statute to be probative.^ Various docu- Court. 

ments under the Extradition and Naturalisation Acts are also 

admissible in evidence when properly authenticated.^ 

(a) Ogilvy v. Mags, of Edin. 6 Feb. 1810, F. C. 

(b) See § 72, sup, (c) Sup, § 72. 

(d) Act 15 & 16 Vict. c. 83, § 18. 

(e) D. 1108-25 ; § 70, sup, 

(f) Act 17 & 18 Vict. c. 104, § 107 ; cf, § 70, sup, 

(g) Act 17 & 18 Vict. c. 80, § 58 ; see also §§ 71, 82, sup, 
(h) D. 1271 ; Ersk. i, 7, 36 ; Bell's Pr. 2212-3. 

(i) Act 19 & 20 Vict. c. 74, § 174. 
(j) Act 21 & 22 Vict. c. 56, § 9. 
(k) Act 12 & 13 Vict c 51, § 36. 

(1) Act 33 & 34 Vict. c. 52, §§ 14, 15, 24, amended by 36 & 37 Vict, 
c. 60, §§ 4, 5 ; 33 & 34 Vict. c. 14, § 12. 
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Ch. xi. § 121. 
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Lastly, among public documents may be mentioned the 
minutes of the meetings of public bodies possessing a recognised 
status. Such minutes will probably be held probative when 
signed by the chairman, either of the meeting to which they refer 
or of that at which they are approved.* The minutes of other 
meetings must be proved by the writer, or by some one who 
was present, and do not bind any one who has not signed them.^ 

122. The register of a public company, if regularly kept, affords 
primd facie evidence as to the shares held by the members,*' 
and the minute of a company's meeting regularly made under 
statutory authority is probative.** Copies of the certificates of 
the incorporation of a company and of other documents kept by 
the registrar are evidence,® and certain documents connected 
with life insurance companies are also admissible.' 

Extracts from bankers' books are receivable as primd facie 
evidence of the facts they narrate ; but it must be proved that 
the books are the regular books of the bank, that the entry was 
regularly made, and that the copy is correct. The banker can- 
not be compelled to produce his books or appear as a witness 
in an action to which he is not a party, except on special cause 
shown.* 

123. Extracts from registered deeds, when probative, are 
equivalent to the originals ; and when a deed is called for, an 
extract will * satisfy production.' But in actions of reduction- 
improbation, in which the genuineness of the original is im- 
pugned, the deed itself, unless kept in the register, must be 
produced,^ and, if lost, its tenor must be proved.* Extracts 



(a) D. 1199-73 ; Great North, Rail. v. Inglis, 1852, I Macq. 112. 

(b) See § 73, sup. (c) See § 72, sup. 

(d) Act 25 & 26 Vict. c. 89, § 67 ; Liqrs. of City of Glasgow Bank, 
1880, 7 R. 1 196, 1 199. 

(e) Act 40 & 41 Vict, c 26, § 6. 

(f) Act 33 & 34 Vict, c 61, § 17. 

(g) Act 42 Vict. c. II, §§ 1-6. 

(h) D. 1274-9; Stair, 4, 20, 21; Ersk. 4. i. 2, 22; statutes cited, 
sup. § 120; Maclean v. Maclean's Trs. 1861, 23 D. 1262. 
(i) Lebrun v. Ferguson, 1852, 14 D. 486 ; cf. § 103, sup. 
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from foreign registers and copies of foreign official documents Ch. ad. § 123. 
are only admissible when proved by the attestation of a notary Extracts 
public, a British consul, or the mayor of the place to be duly from foreign 
authenticated by the law of the country from which they come.* g^^^att^a- 
When not so authenticated, they must be proved correct by a tion of notary 
witness who has compared them with the originals.^ If an °^ consul, 
extract is not admissible in a foreign country, the Court may 
authorise the original to be sent, but not if it forms part of the 
public records.® 

124. Among other documents of a semi-public character are Notarial in- 
notarial instruments, which when signed by a notary and two p^^iatWe^ 
witnesses, and regular in form, are probative of the facts which 
they narrate.** Like other tested documents, they are null if 
vitiated tn substantialibus. 

Executions of citations, services, and diligences, when regu- Executions 
larly executed by a messenger-at-arms or sheriff-officer, and P^'^'^'^v®* 
signed by a witness, are also probative.® Obvious irregularities 
in notarial instruments and executions may be pleaded by way 
of exception, but if latent defects be averred an action of reduc- 
tion must be brought.' Executions of criminal libels, however, 
may be challenged by exception on any relevant ground, there 
being no procedure in any criminal court analogous to reduc- 
tion. 

(a) Sinclair v. Fraser^ 1 771, 2 Pat. Ap. 253 ; Disbrow v. Mackintosh^ 
1852, 15 D. 123; Whitehead V, Thomson^ 1861, 23 D. 772. 

(b) Stiven v. Myer, 1868, 6 M. 370. 

(c) Power, 1859, 21 D. 782 ; Dunlop v. Dep, Clk, Register, 1861, 24 
D. 107; Kennedy, 1880, 7 R. 1 129. 

(d) Sup, § 78 ; D. 1 186-12 12 ; M. Bell's Conv. 28 et seq. 

(e) Sup, § 79 ; D. 1213-48. 

(f) Stewart y, Macdonald, i860, 22 D. 1 5 14. 
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CHAPTER XII. 



REDUCTION, STAMPING, INTERNATIONAL LAW. 



REDUCTION OF FORMAL DOCUMENTS. 



II. 



Probative 
writ how 
reducible. 



C^.xii.§i2s. 12$. Probative documents, unless declared by 
law to be conclusive, may generally be reduced on 
the ground of fraud or essential error, and these 
grounds of action may be proved by evidence /r^/// 
dejure,^ 

126. To the preceding chapters on the proof of documents 
may be added some of the principal rules as to the mode 
of disproving them. If a document be merely admissible 
quantum valeaty or if it affords primd facie evidence only, it 
may be impugned and set aside ope excepiionis or incidentally ; 
if it be probative, it can only be set aside by means of a separate 
action of reduction, except when the ground of challenge is 
patent, as vitiation in essentials, or when the party founding on 
the deed is manifestly in bad faith ; ^ but if it be conclusive, it 
is irreducible. 

Among the latent grounds of nullity which may be averred 
in an action of reduction are that one or more of the signatures 
to the deed are forged, or that one or both of the witnesses did 



Reduction 
unnecessary 
if defect 
obvious. 



Grounds of 
reduction. 



(a) D. 907-33 ; see also § 95, sup, 

(b) Maclean v. Colthart, 1865, 3 M. 719; Browtis Trs, v. Fraser, 
1870, 8 M. 820. 
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not know the granter, or that they did not see him subscribe or CH.xii.§i26. 
hear him acknowledge his subscription. Whether the grounds Their suffi- 
averred suffice to warrant the reduction is mainly a question of ciency a 
fact. If the ostensible granter, or one or more of the witnesses, ^^^^^'^ 
deny having signed the deed, it is a question of probabilities 
whether they are worthy of credit, or have forgotten the matter, 
or have been mistaken for other persons of the same name. If, 
however, the witnesses admit their signatures, but deny having Suspicious 
seen the granter sign or having heard him acknowledge his ^\^^^' 
subscription, their evidence is open to suspicion, although they ture but aver 
may have signed innocently and in ignorance of the law.* The irregularities, 
uncorroborated statement of one witness that the legal solem- 
nities were not observed is of course insufficient ; the non 
memini of one or both witnesses is of itself inconclusive, Non memini 
especially after a long lapse of time ; and there may even be JQconclusive. 
ground for disregarding a denial of their attestations by both 
witnesses.^ 

127. A deed may also contain internal evidence of spurious- Internal evi- 
, t • T r 1 -A dence of 

ness, such as anachronisms. In one case, for example, it was spuriousness. 

proved that a map was not published until after the pretended 

date of writing upon it,^ and in another a fraud was detected 

owing to the use of a designation of a sovereign which did not 

apply until after the pretended date of the deed.*^ The 

challenger of a deed may also adduce the no less direct '^^«^* of 

evidence that the granter or one or both of the witnesses was Smy^be 

absent from the country or incapacitated at the alleged date of proved. 

its execution. The ostensible granter himself may of course 

prove that the deed is*a forgery ; and if he is dead or un- 



(a) L. Gillies in CUland v. CUIand, 1838, I D. 254 ; L. J. Clk. 
Inglis in Morrison v. Maclean's Trs, 1862, 24 D. 629, and 1863, I M. 

304- 

(b) Cases of CUland and Morrison^ sup, ; L, J, Clk. Hope in 

Donaldson v. Stewart y 1842, 4 D. 1215 ; L. GifTord in Smith v. Bank 
of Scot, 1824, 2 Sh. Ap. 287. 

(c) Humphreys, 1839, Swinton's Rep, 119-20, 131 et seq.^ 313. 

(d) Lady Iv^s Case, 1 684, 10 St Tr. 555, 615. 
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Ch. xii. § 127. avoidably absent, the evidence of persons acquainted with his 

writing is admissible.* 
Comparatio The indirect evidence of forgery afforded comparatione litera- 
Itterarum ^^^ jg generally inconclusive, as age or infirmity may have 
worthy. altered a handwriting with which a witness was once familiar. 

Still less trustworthy is the evidence of skilled witnesses called 
to compare the writing impugned with genuine writings of the 
party.^ If, however, the writing in issue be obviously or glar- 
ingly different from the genuine, the Court may form their own 
opinion, provided it be borne out by other evidence.*' A party 
challenging a deed purporting to be his own may not produce 
for the purpose of comparison genuine writings dated sub- 
sequently to the deed in issue,* but his opponent is not so 
Facsimiles restricted.® Facsimiles of genuine handwriting are inadmis- 
forwtniDsS^ ^^^^^ ^^^ comparison, and lithographs are of doubtful com- 
son. petency.' 

The challenge of a deed may also be supported by other 
evidence, as that another signature besides that in issue is 
Other rele- forged.' In the reduction of a will it may also be important 
SmisSblT^ to ascertain how the testator was disposed towards his next- 
of-kin, whether they had access to his repositories, and whether 
he has recognised the deed by his subsequent actings.^ It was 
formerly laid down that the challenger must exhaust his direct 
evidence, which meant that of the granter and witnesses, 
before adducing indirect ; but it is thought that no such rule 
exists, especially as the so-called indirect evidence may of itself 
be quite conclusive.* 

(a) Brysm v. Crawford^ 1834, S 12 . 937 ; Kennedy^ 1829, Belts 
NoteSf 61. 

(b) L. Pr. Boyle in Tumbully, Doods, 1844, 6 D. 901 ; L. Ardmillan 
in Forster v. Forster^ 1869, 7 M. 797. 

(c) L. Pr. Boyle in Gellatley y, Jones, 1851, 13 D. 961. 

(d) Ross V. Waddelly 1837, 15 S. 1219. 
(c) Fraser &* Wright, Bell's Notes, 61. 

(f) E. of Fife V. E. of Fife's Trs. 1816, I Mur. 108 ; Kingan v. 
Watson, 1828, 4 Mur. 494. 

(g) Gellatley^ sup, (h) D. 930. (i) D. 932. 
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128. As in the case of private documents, fraud and essential CH.xii.§i28. 
error are the chief grounds on which probative documents of a pubiiTdocu- 
public or official character can be reduced, but in some cases ments some- 
such documents are conclusive and irreducibleT* Acts of Par- 5"^*^/"^ 
liament are of course irreducible, and certain other documents 
are also declared by law to be conclusive.* 

Judicial records are generally conclusive as to the procedure Judicial 
they narrate, particularly in criminal cases. If they contain records con- 
any essential flaw, they cannot be amended ; but the flaw may proceedings 
be proved by parole evidence, and the judgment following upon reducible on 
the procedure narrated will be set aside. ^ A judgment may also fraud, error, 
be reduced on the ground of fraud, or essential error, or a &c. 
denial of justice, which may be proved by parole evidence ; " 
and the recorded verdict of a jury may be impugned on the 
ground of misconduct on the part of the jury, which, however, 
must be proved by evidence other than that of the jurymen 
theniselves.* 

Extracts from other public registers, being probative,® ex- 
cept in improbations,' cannot be reduced except on the ground 
of fraud or essential error. 

STAMPING OF DOCUMENTS. 

129. Documents which law requires to be stamped 

(a) Sup. §§ 1 19-21. 

(b) Riddell v. Stevenson^ 1881, 8 R., Just. C, 17 ; Clarkson v. Muir^ 
1871, 2 Coup. 35; M^Donagh v. Ross^ 1869, i Coup. 299. These 
cases show the strictissimi juris character of criminal procedure. This 
strictness seems, however, to be carried too far when a mere clerical 
error in the record, the correction of which could not possibly prejudice 
the prisoner, is held to invalidate a righteous conviction and to entitle 
the prisoner to immediate release. See L. Young in Riddell. 

(c) Irvine v. E. Aberdeen, 1770, 2 Pat Ap. 249; Sheddan v. Patrick^ 
1854, I Macq. 535 ; Blyths v. AfBain, 1852, i Stuart, 242, 489. 

(d) L, Cowan and L. Benholme in Dobbie v. Johnston, 186 1, 23 D, 
1 139; Stewart v. Eraser, 1830, 5 Mur. 166; Black v. Croall^ 1854, 
16 D. 431. 

(e) Sup. §§ 120-4. (0 •S'«/. § 81. 
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II. 
CH.xii.fz39. 



Unstamped 
document ad- 
missible for 
coUateial 
purpose. 



Though im- 
probative, 
not abso- 
lutely null. 



Colonial 
and foreign 
unstamped 
documents. 



may when unstamped be used in evidence for col- 
lateral purposes and also in criminal cases.* 

130. In connection with the subject of proof, the question 
frequently arises whether any fact can be proved by means of 
an unstamped document which law declares to be null. The 
answer supplied by the authorities cited is that such a docu- 
ment, although null gud probative instrument, so that no action 
or claim or defence can be founded upon it, is admissible in 
evidence for collateral purposes ; but, as both the later and 
earlier cases are very conflicting, these purposes cannot be 
precisely defined. Most of the cases appear to treat such 
documents, not as absolute nullities, but merely as improbative 
writings, indirectly available, when supported by other evidence, 
as adminicles in the proof of obligations which ^er se they 
cannot prove.^ In this view, which seems more consistent 
with equity than with the strict letter of the law, an unstamped 
document, if acted upon by the parties to it, would probably be 
held validated rei interventu. In many cases the purpose is 
more clearly collateral, as that of comparing handwritings,*' or 
enabling a witness to refresh his memory,* or aiding in the 
proof of a delict.® 

The rule that the obligation contained in an unstamped 
document cannot be enforced probably applies also to colonial 
documents, but not to those executed in a foreign country.' 
If, however, that country be the locus contractus as well as the 
place of execution, and if the unstamped document be an abso- 

(a) D. 987-1023 ; L. Chan. Cottenham and L. Brougham in Mathe- 
son V. Ross, 1849, 6 B. Ap. 374 ; Act 33 & 34 Vict, c 97, § 17 5 Tilsley 
on Stamp Laws, 3d ed. 248-70. 

(b) Bannatyne v. Wilson^ 1855, 18 D. 230 ; Matheson, sup, ; Eraser 
v. Bruce, 1857, 20 D. 115. 

(c) Mackenzie v. Crawford, 1839, I D. 109 1. 

(d) Dickson v. Taylor, 1816, i Mur. 142. 

(e) Henning v. Hewatson, 1852, 14 D. 1084. 

(f) D. 1002-3; Valery v. Scott, 1876, 3 R. 965 ; Stewart v. Gelot, 
1871, 9 M. 1057 ; L. Mackenzie in Taylor v. Scott, 1847, 9 D. 1504. 



\ 



PROOF. 91 

'- II. 

I 

lute nullity there, it is doubtful whether it could be founded Ch. xii. § 130. 
upon in any other country. 

INTERNATIONAL LAW REGARDING DOCUMENTS. 

131. (i.) Conveyances of land must be executed 
in accordance with the /ex ret siice, and that law mu§t 
also decide whether property be real or personal,* but 
other documents are valid if executed in conformity 
with the lex loci actus} 

(2.) Contracts are valid when executed in accord- 
ance with the lex loci contractus or the lex loci 
solutionis, but are only enforcible in Scotland in 
accordance with the lexfori.^ 

(3.) Wills are valid in Scotland if executed either 
in conformity with the lex domicilii of the testator, 
whether his actual or original domicile, or in accord- 
ance with the lex loci actus.^ 

132. This subject is elaborately discussed in the principal Obligation to 
works on private international law, but the above rules will ^^^^^^^^^ 
probably suffice for guidance within the narrower limits of the by lex loci 
law of evidence. Although a conveyance of heritage is invalid ^^*^^^*^^^^' 
unless probative according to the law of Scotland, an obliga- 
tion to convey a Scotch estate, if valid by the lex loci actus^ 

is enforcible in this country. In questions of succession, when 
the deceased is a domiciled Scotchman, it must be ascer- 

(a) Downie v. Dffwniis Trs, 1866, 10 M. 1067. 

(b) D. 1024-50; Purvis' Trs. v. Purvis^ Exrs, 1861, 23 D. 812; 
Campbell's Trs. v. Campbell, 1862, 24 D. 1321 ; Boe v. Anderson, 
1862, 24 D. 732 ; Phillimore's Intern. Law, iv. § 627 et seq, 

(c) D. 1035, 1039, 1044-7 ; ^f>^ ▼• Lippmann, 1837, 2 S. & M*L. 
682 ; Mackenzie V. Hall, 1854, 17 D. 164. 

(d) Authorities in previous notes ; 24 & 25 Vict. c. 1 14, §§ I, 2 ; 
Connel's Trs, v. Connel, 1872, 10 M. 627. 
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Ch. xii.§ 132. tained by the /ex domicilii what documents constitute his will ; 
LexHomictlii ^^ question whether the documents are probative falls to be 
determines answered by the law in accordance with which he has chosen 
lex^domiciHi ^° execute them ; while all questions as to the enforcement of 
or loci actus claims and the distribution of the estate must be settled by the 
£0™™"*^ law of the forum in which they are tried. When the parties to 
a contract are in different countries, the locus contractus is the 

Contract place where a unilateral obligation is undertaken, where the 
may be ac- ^ 07 

cording to final consent to a bilateral contract is given, where a party 

lex loci con- accepts an offer, or where he accepts or endorses a bill. Parties 

tractus OT loct '^ , ' , . 

solutionis, may also competently contract m accordance with the lex loci 

solutionis^ except apparently in the case of bills ;* but in that 

Remedy case, as well as in all others, the mode of enforcing the obliga- 

governedby tion is governed by the lex fori^ or law of the place where 

xjort, action is raised upon it.^ 

(a) Strathem v. Masterman, 1850, 12 D. 1087 5 Mackenzie v. Hall^ 
1854, 17 D. 164 ; Stewart v. Geloty 187 1, 9 M. 1057. 

(b) Don v. Lippniann^ sup, ; Don v. Kealey^ 1850, 12 D, 1016. 
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CHAPTER XIII. 

PRESUMPTIONS AS TO DOCUMENTS. 

133. In accordance with the presumption omnia ch. xiii. 
rite et solenniter acta, the accuracy of a document ^JH* 
and the right of the custodier to possess it are pre- 
sumed, unless fraud or essential error be alleged or 

be inferred from the circumstances.* 

134. The general rule that a party's conduct is presumed legal Probative 

until proved illegal applies also to His conduct with regard to ^®^ do not 

** require aid 

documents ; but the presumption may be displaced by contrary of presurap- 

inferences arising from circumstances. If a document be proba- ^^^n. 

tive, no doubt can arise with regard to its accuracy so long as it 

is unchallenged on sufficient grounds, so that no presumption 

is required to aid in supporting it ; and, if impugned, it can only 

be set aside by means of an action of reduction. In the case Date of 

of a holograph testament, however, a doubt may arise as to holograph 

/. , , f , t , will pre- 

the accuracy of the date, when not guaranteed by the statutory sumed cor- 

solemnities. In the absence of proof to the contrary, the date f^^.^' ^^' ™^y 
is presumed correct,^ but its accuracy may always be im- 
pugned ope exceptionis. Again, although a probative inter vivos ^^ 
deed is generally presumed to have been delivered at the date sumed deli- 
it bears, the granter's creditors may require the actual date of ^®'®^ ** ^^ 
delivery of a gratuitous deed to be proved.** The presumption 

(a) Sup, §§ 1 1 2-5 ; Steph. Art. 85-6. 

(b) Act 37 & 38 Vict. c. 94, § 40. 

(c) Sup, §§ 1 12-5, where other presumptions connected with the 
delivery of deeds are mentioned. 
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Ch. xiil omnia rite acta also operates in favour of the pursuer of an 

^ '^^ action of proving the tenor, who is not required to prove the 

Presumptions testing-clause and subscription by the witnesses,* or to prove 

tenor^^"^ that the deed was stamped,^ unless the circumstances raise an 

adverse presumption. So, also, chirographum apud debitorem 

debtor's cus- ^^P^^^^P^^^^^^^^^ ^^^^^^^S ^"t the presumption applies to 
tody pre- those cases only in which a debt is usually extinguished by re- 
sumed paid, delivery of the document to the debtor.® It does not, for example, 

apply to heritable bonds which are unlikely to be discharged 
Bills pre- without writing.^* Again, as bills and promissory notes are 
ous, usually granted for value in the ordinary course of business, 

they are presumed to have been granted and transmitted for 

onerous considerations.® 
Business- Lastly may be mentioned the presumption in favour of busi- 

sumed^i^u- ness-books, when regularly kept, with regard to matters properly 
rate ; within their province.' Although a party cannot generally found 

upon statements made by himself, a tradesman or merchant 

may found a claim upon his business-books provided they be 
admissible for supported by other evidence.^ This presumption forms one of 
owner when the privileges enjoyed by writings in re mercatorid. It does not 
evSSice *PP^y ^° accounts irregularly kept, or to private books, which 

are not evidence in favour of their owner, although, as admis- 
Private books sions, they may be adduced against him.** Private account- 
denceagsdnst books may, however, be sometimes admitted in a party's favour, 
owner. especially after a considerable lapse of time, and when little 

other evidence is obtainable.* 

(a) D. 13 12; Blackwood s, Hamilton^ I7I3» Rob. Ap. 211 ; Ronald 
V. Sangy 1852, 14 D. 357 ; see also § 103, sup. 

(b) D. 1005, 1314. (c) D. 380-1. 

(d) But see Ersk. 3, 4, 5; and Rollo v. Simpson^ 1710, M. 11,411. 

(e) D. 335-^6 ; see also inf.^ Chap. xv. 

(f) D. 1179-85 5 Ersk. 4, 2, 4; I Bell's Com. 331. 

(g) Hatton v. Buckmasier, 1853, 15 D. 574. 

(h) D. 1183-55 Black v. Shands Crs, 1823, 2 S. Il8; Couper v. 
Youngs 1849, 12 D. 190 ; § 76, sup, 
(i) L. J. Clk. Hope in J^isher^s Trs, v. Fisher, 1850, 13 D. 245, 252. 
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CHAPTER XIV. 

MODIFICATION AND INTERPRETATION OF 
DOCUMENTS BY PAROLE EVIDENCE. 

II. 

135. When a document, whether public or private, Ch. xiv. 
forms the proper and necessary evidence of a fact in — ' 
issue, it cannot, as a rule, unless incomplete or ambi- 
guous, be contradicted, modified, or explained by 
parole evidence.* 

136. To this rule there are several important exceptions. Exceptions 
One of these, to which allusion has already been made, is that ^° "*^®' 
all documents, public and private, unless declared by law to be 
conclusive, may be set aside by parole evidence on the ground Fraud may 
of fraud, or essential error, or incapacity on the part of the ^ proved by 
granter.^ Again, although a verbal contract relating to land ^^ 
must, in order to be binding, have been followed by ret inter- 
ventusy and must be proved by writ or oath,** yet a verbal Deviations 
agreement to deviate from a written lease, if followed by ret from written 
interventus^ may be proved by parole ; but the rei interventus acted upon, 
must be of a substantial character, known to and acquiesced niay be 
in by the opposite party.* If, however, the deviation were so p^ie. ^ 

(a) D. 151-238 ; Steph. Art. 90-2. (b) Sup. § 95. 

(c) Allan V. Gilchrist^ 1875, 2 R. 587 ; Gibson v. Adams ^ 1875, 

3 R. 144' 

(d) Wark V. Bargaddie Coal Co, 1859, 3 Macq. 467 ; Kirkpatrick v. 
Allanshaw Coal Co. 1880, 8 R. 327. 
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CH.xiv.§i36. material as to constitute an entirely new contract, it is probable 

"^ that the limited mode of proof only would be allowed.* 
Details may So, also, if a contract is silent with regard to the details of 
be added to tjjg transaction, they may be supplied by parole, particularly in 
tract by evi- mercantile contracts.^ In the absence of any stipulation on the 
dence of subject, it is presumed that the parties intended such details to 

be regulated by custom, and the custom applicable to the cir- 
Custom must cumstances may be proved by parole. The custom must, how- 
be well ever, be well known and uniform. A local custom, in order 

to supersede a general usage, must be of long standing and 

thoroughly established, and is only admitted to proof if both 

parties were cognisant of it.® 
Newstipula- On the other hand, it is incompetent to prove by parole 
be^d^h°^ evidence that any substantially new stipulation has been added 
parole. . verbally to a written contract, and this rule will probably be 

more strictly enforced in the case of contracts relating to land.* 
Proof of com- It is also incompetent to modify a complete written contract by 
Sudedf^ ^' Proo^ o^ the previous communings of the parties.® 
Written con- ^37' While, as a rule, a formal written document may not be 
sent to mar- contradicted by parole evidence,' such evidence is admitted to 
contradicted prove that a written acknowledgment of marriage was not truly 
by parole. intended to constitute marriage.^ This exception is probably 

(a) See also Sutherland y, Montrose Shipbuild. Co, i860, 22 D. 665, 
671, 673. 

(b) D. 169-70 ; Merrow v. Hutchison^ 1873, 45 J. 334 ; Kilpatrick 
y, Kilpatrick, 1 841, 9 D. 109 ; M^Leods, Urquharty 1808, Hume, 840. 

(c) D. 229-38 ; Steph. Art. 90, § 5 ; Holman v. Feruv, Nitrate Co, 
1878, 5 R. 657. 

(d) Stewart v. Clark, 1871, 9 M. 616 ; Philip v. Cumming's Exrs. 
1869, 7 M. 859 5 Macgregor v. Strathallan, 1862, 24 D. 1006 ; Lang 
V. Brttce, 1832, 10 S. 777. 

(e) Largue v. Urquhart, 1881, 18 So. L. R. 491 ; Inglis v. Buttery, 
1878, 5 R., H. L., 87 ; L. Deas in Robertson^ s Trs, v. Lindsay, 1873, 

I R. 323- 

(f ) Steuar^s Trs, v. Hart, 1875, 3 R. 192 ; Anderson v. Forth Mar, 
Ins, Co, 1855, 7 D. 268; but see Smith v. Kerr, 1869, 7 M. 863. 

(g) L. J. Clk. Inglis in Fleming y, Corbet, 1859, 21 D. 1034 ; Forster 
V. Forster, 1869, 7 M. 797 ; 1872, 10 M., H. L., 68. 
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admitted, not merely on account of the peculiar importance of CH.xiv.§i37. 
the contract, but on the ground that the ostensible acknow- 
ledgment may truly be fraudulent. For the latter reason it is 
probable that parole would be admitted, as in England, to 
prove a condition suspensive of a contract, as the party seeking 
to enforce it without fulfilment of the condition would be guilty 
of fraud.^ As above stated, a written contract based on essen- Essential 
tial error or misunderstanding may always form the subject o^p^e?bv 
oral proof,^ particularly when the parties are agreed that the parole, 
document is inaccurate.*' 

138. Parole evidence is also admissible for the purpose of Writings 
explaining peculiar words or solving ambiguities in documents.** which require 
Technical terms, in particular, frequently require such explana- 
tion ; ® but it is generally incompetent to prove that common. Parole ad- 
everyday words, or words with a statutory meaning, have been ™i^n jech- 
used in a peculiar sense,' although it is not incompetent for the nical terms ; 
parties to declare in the document itself that they attach a ^on"°o^' 
peculiar meaning to such words.*^ 

Again, when a document is ambiguous, extrinsic proof of the Ambiguity 
circumstances in which it was executed is admissible for the explainable 
purpose of showing its true meaning. In the case of a contract, ^^ 



(a) Steph. Art 90, § 3. 

(b) Scot. Union Ins, Co. v. M. Queensberryt 1842, I D. 1 203; CarrUks 
v. SauntUrSf 1850, 12 D. 812. 

(c) Grants Trs. v, Morrison, 1875, 2 R. 277 ; Blackwood v. Hay, 
1858, 20 D. 631. 

(d) D. 187-238 ; Steph. Art. 91. 

(e) Mackenzie v. Dunlop, 1856, 3 Macq. 22 (meaning of 'iron 
No. r); Smith v. Wilson, 1832, 3 B. & Ad. 728 (*iooo rabbits' = 
1200); Goblet v. Beechy, 1829, 3 Sim, 24 (meaning of 'mods and 
bankers ') ; Gorrissen v. Ferrin, 1857, 2 C. B., N. S., 681 (meaning 
of * bale '). 

(f) Hunter v. Miller, 1862, 24 D. loii ('fallow-break* held not 
technical ; evidence to that effect rejected) ; Thomson y, Garioch, 184 1, 
3 D. 625 (explanation of 'acre* excluded). 

(g) Robertson v. Gow, 1858, 20 D. 1 170 ('stone of 22 lbs.* means 
22 lbs., not the statutory 'stone*). 

G 
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Cn.xiv.f138. the Court is entitled to have all the information which the 

contracting parties had, and even to be made aware of their 

previous communings, not for the purpose of contradicting or 
altering the contract, but in order to ascertain its true mean- 
ing.^ In contrast with such cases are those of the class 
mentioned above,^ in which the contract, being complete and 
intelligible, required no explanation from surrounding circum- 
stances or from previous communings. 

Estate con- 1 39. In the next place, extrinsic evidence of the circum- 

veyed or stances, but not of the intentions or declarations of the granter, 
grantee may o » 

be identified is admissible for the purpose of identifying the subject conveyed 

by parole. or the person favoured by a deed. When the description is 

partly accurate and partly inaccurate, the latter part of it will 

be disregarded, and effect given to the former, on the ground 

lYizX falsa demonstratio non nocety dummodo const et de persond^ 

Extrinsic evidence, both of circumstances and of the granter's 

Evidence ad- declarations of intention, is admissible when the language of the 

solve latent d^^^j though clear in itself, applies equally to several different 

ambiguities; persons or objects.* Such ambiguities are called latent, being 



but not to usually undiscovered until the deed comes into operation. If, 
amW£St?(S ; °^ ^^ other hand, the ambiguity be patent, it must, if possible, 

be solved by the nature and context of the deed itself, 
to show if Again, when two bequests to the same effect are made in 

CTwnulMive separate wills, the solution of the question whether they were 



(a) L. Chan. Cottenham in Forlong v. Taylor's Exrs. 1838, 3 S. & 
M*L. 177, 2105 Davidson v. Mags, of Anstruther^ 1845, 7 ^' 34^; 
N, B, Insur, Co, v. Tunnock, 1864, 3 M I. 

(b) Sup, p. 96, note e ; see also Walker v. Caledon, Rail, 1858, 
20 D. 1 102. 

(c) KeilUry, Thomson^ s Trs, 1824, 3 S. 396; 1826, 4 S. 724 (lega- 
tees wrongly named, but identified by inquiry as to circumstances of 
case) 5 Doe v. Hiscocks, 1839, 5 M. & W. 363 (similar case) ; Scot, Mis- 
sionary Soc. v. Home Mission Com, 1 858, 20 D. 634 (similar). 

(d) D. 213-20; Bell's Pr. 524, 1871 ; Morton v. Hunters, 1830, 
4 W. & S. 386 ; Logans v. Wright, 1831, 5 W. & S. 246 ; Steph. Art. 
91, § 8 ; L. Pr. Inglis in Ritchie v. Whish, 1880, 8 R. loi. 
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intended to be cumulative or substitutional may be aided by CH.xiv.§ 130. 
extrinsic evidence as to the amount of the estate left by the ~~" 
testator and as to the relationship of the parties.^ But when a 
testator has left several writings of a distinctly testamentary 
character, no extrinsic evidence whatever is admissible for the 
purpose of showing that any one of them was intended not to 
take effect^ 

Ambiguities in deeds, particularly in those of ancient date, Usage best 
may also be solved by evidence of the possession or usage ^^i**!?'^®'^ °^ 
which has followed upon them.^ 

(a) Horshrugh v. Hbrsbrugh, 1845, 9 1^« 329 ; L. Jeffrey, 391 ; Royal 
Infirmary v. Muirf 1881, 19 S. L. R. 249. 

(b) Wiison V. O'Leary^ 1872, 7 L. R^ Chan. Ap., 448. 

(c) D. 224-8 ; L. Curriehill in Z. Adv. v. Sinclair^ 1865, 3 M. 981 ; 
L. Ch. Sugden in AtU Gen, v. Drummond^ 1842, i Dru. & War. 368. 
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CHAPTER XV. 

LIMITATION OF PROOF TO WRIT OR OATH, 
II. 

CH.xv.§i4a 140. In many cases, particularly those in which 
a strong presumption arises in favour of a debtor 
owing to delay or negligence on the part of his 
creditor, or in which a claim is inconsistent with the 
ordinary course of business, an obligation can be 
proved by the writ or oath of the debtor or defender 
only.* 

Proof re- 141. If a creditor neglects to secure written evidence of a 

^^h^*^edi- ^^8^^» ^^ ^^ enforce it within a reasonable period, a presumption 
tor's neglect arises that he has abandoned it ; and in some cases it may be 
di°^d bT^^' doubted whether the alleged right ever existed. In such cir- 
cumstances he is generally barred from adducing parole evi- 
dence of his claim. In certain cases parole would have been 
incompetent from the outset, and in the others it is excluded 
by law as prejudicial to a debtor, who through the creditor's 
neglect or delay has been induced to regard the claim as 
abandoned, or who has perhaps been hitherto unaware of its 
existence. 
Presumption The presumption which thus arises in favour of the alleged 
favoiff remov- debtor can only, 51s a rule, be overcome by his own admission ; 
able by his and this admission may either be made in writing, or orally 

r ^ ^ 

(a) D. 538-632, 335-9i> 412-522; BeU's Pr. 2261-9, 586-635* 
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when the matter is referred to his oath, or on record. If, how- Ch. xv. § 141. 

ever, the debtor admit the existence of an obligation which .^ ,. 
' ° writ or oath 

law requires to be constituted by probative writ, or which the only, 
parties had agreed to commit to writing, he is at liberty to 
resile, unless the informal contract has been validated ret 
interventu. 

When proof of a fact is limited to the debtor's writ or oath, writ need 
the writ is not generally required to be probative, and the writ ^°* ^ proba- 
of a duly authorised agent is usually equivalent to that of the 
debtor himself,* The fact that the writ is the debtor's may be 
proved by parole.^ In the case of testamentary provisions, 
however, and obligations relating to heritage, the granter's own 
probative writ is indispensable.® 

142. Proof is limited in certain cases to the debtor's writ or Proof re- 
oath either at common law or by statute. To the former class i!l^!fr„^^^ 

^ common law. 

belongs the settled rule that a gratuitous promise can only be 
proved by the writ or oath of the promiser, unless it be a pro- Promises, 
mise to pay a sum not exceeding ;^ioo Scots (;^8, 6s. 8d.)* 
When a marriage is alleged to have been constituted by pro* 
mise subsequente copuld, proof of the promise is also so limited.® 
Obligations regarding heritage, with the exception of leases for Obligations 
one year, must also be proved by writ or oath, but even when '^^l^"?? 
so proved they are not binding unless they have been followed writ, 
by ret inierventus ; and the same rule applies to other obliga- 
tions which law requires to be constituted by probative writ.' 
Akin to informal obligations regarding heritage are verbal con- contracts of 
tracts of service, which, if for more than one year, are not service, 
binding unless followed by rei inierventus and proved by writ 
or oath.K 

(a) D. 542, 582-3, 449, 451, 504, 513 ; see also inf, p. 105, note d. 

(b) Johnston ▼. Scott ^ i860, 22 D. 393. 

(c) Logan v. Logans^ 1823, 2 S. 253 ; Scot, Lands 6* Build. Co, v. 
Shaw^ 1880, 7 R. 756. 

(d) D. 595, 593. 

(e) D. 541 ; I Fraser, H. & W., 2d ed. 386. 

(f) D. 548 ; c/- §§ 108-10, 141, sup, 
kZ^Sup, § iia 
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CH.xv.§z4a. Verbal submissions and decrees-arbitral concerning move- 
Ve bsOsiib- ^^^^^ must also be proved by writ or oath, except in matters of 
missions. small importance,^ and the same restriction obtains with regard 
Innominate . to innominate contracts of an unusual character.^ Among such 
contracts. contracts has been reckoned an agreement by a law-agent to 
Gratuitous conduct a case gratuitously, unless he can recover costs from 

services of ^hg opposite party, but the restriction does not apply to similar 
law-acrent. * ■* ■* « 

contracts with other agents.*' 

Loan. 143. A loan of money exceeding ^^ 100 Scots must be proved 

by the debtor's writ or oath.* The writ must be an acknow- 
ledgment by the debtor to the creditor. The debtor's in- 
dorsation of the creditor's cheque is not a sufficient acknow- 
ledgment, being a mere voucher to the bank.^ But if the 
creditor produce a sufficient writ, the debtor is presumed to 
have received the money as a loan, and must repay it, unless 
he rebut that presumption, which he may competently do by 

Discharges, parole proof of facts and circumstances.' Proof of a discharge 
is generally restricted in the same manner ; ^ but the rule would 
probably be relaxed in a case of payment of wages, for which 
written receipts are not usually taken.** Nor is the proof re- 



(a) D. 559; cf, % 104, sup, A compromise, however, may be proved 
/r<w/ dejure : Lotve v. Marshall^ 1872, 10 M. 795. 

(b) D. 562 ; Edmomton v. Edmonston, 1861, 23 D. 995 ; Forbes v. 
Caird, 1877, 4 R. 1 141. 

(c) Moscrip v. C^Hara^ 1880, 8 R. 36 ; Taylor v. Forbes^ 1853, rep. 
24 D. 19. The existence of so strong a presumption in favour of law- 
agents seems inequitable, and the value of the case of Taylor as a pre- 
cedent is doubted. 

(d) D. 592 J Gow*s Exrs, v. Sim, 1866, 4 M. 578. 

(e) Haldane v. Speirs, 1872, 10 M. 537. 

(f ) L. Cowan in Haldane, p. 543 ; L. Deas, pp. 546, 548 ; Martin 
V. Crawford, 1850, 12 D. 960. With regard to the analogous pre- 
sumption against donation, see § 159, inf, 

(g) D. 606-13 ; Shaw v. Wright, 1877, 5 R. 245 ; Mackenzie v. 
Brodie, 1859, 21 D. 1048. The writ need not be probative : MLaren 
V. Howie, 1869, 8 M. 106. 

(h) L. Deas in Brown v. Mason i, 1856, 19 D. 137. 
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stricted when the obligation is ad factum prcestandum^ and not Ch.xv. §143 

merely to pay a sum of money.* So, also, the renunciation of 

a right constituted by writing must be proved by writ or oath, 

but circumstances inferring consent to renounce may be proved Renuncia- 

by parole.^ ^^""^ 

If, however, the obligation has been constituted by parole, 
and relates to a sum not exceeding £^\oo Scots, its discharge 
may be proved by parole.*' A nuncupative legacy of a sum not 
exceeding j^ioo Scots may be proved by parole, but one of a 
larger sum by the writ or oath of the executor only.<* 

144. As bills and promissory notes are usually granted and Presumption 
transmitted as bond fide documents of debt in the ordinary ^^ b^^er-* 
course of business, they are presumed to have come into the come by writ 
hands of the payee or indorsee or holder for an onerous con- hoUter 
sideration, and, as a rule, this presumption can only be overcome 
by the writ or oath of such holder or creditor.® A mere allega- 
tion that a bill has been fraudulently obtained, without any 
averment of circumstances in support of the allegation, will not 
suffice to warrant proof prout dejure; ' but such proof will be Proof not 

allowed when a bill has come into the hands of the holder in an United in 

. - cases of fraud 

irregular way, leading to the inference that he has given no ©r bad faith. 

value for it.^ The presumption in favour of the onerosity of a 

bill is also displaced by an opposite presumption when it has 

been lost or stolen, in which case the holder must prove prout 

dejure that he gave value for it.** 



(a) D. 607. 

(b) D. 624-6; see also Warky, Bargaddie Coal Co. 1859, 3 Macq. 
467 ; (/^ § 136, sup, 

(c) D. 611. 

(d) D. 629. 

(e) D. 335, 347-8, 352. Fairbairn v. Fairbaim, 1868, 6 M. 640 : 
the presumption of the onerosity of a bill can only be overcome by the 
defender's writ or oath, while the weaker presumption that debts are 
paid with the debtor's funds may be rebutted by parole. 

(f) Wilson V. Scott, 1874, i R. 1003. 

(g) Ferguson, Davidson, dr* Co, v. folly's Tr. 1880, 7 R. 50a 
(h) Act 19 & 20 Vict c. 60, § 15. 
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Ch.xt. §145. 145. When an obligatorr document is found in possession 
Pj^^~^j^^ of the granter. the pnrsnmption arises, either that it has 
that (toed in never been delivered* or that it has been returned to him in 
^15^*^^^ lieu of a discharge {jA-rc^a^kMrn apud debitorem repertum 
delhcred frjtsmmitur st,\Mt3km\* and this presumption can only be re- 
whtoroLS ^'*^'^ ^y ^^ ^^^ ^^ ^^^^ except when fraud is averred.* 
Soabone> Conversely, the presumption that a document found in the 
sumpdoQihjkt grantee*s possession has been duly delivered can likewise be 
cnmtee' rebutted by his writ or oath only;* but suspicions drcum- 

iuuhls b de^ stances will render parole admissible.' 

livercd. Lastly may be mentioned the presumption that when a 

•i^w iGf**^ testamentary deed is found in the hands of a third party, he 

h<4dby is the custodier of it for behoof of the granter during the 

J!!!!?-^?'^'* granter s lite* and for the parties favoured bv the deed after 

the granter s death : and it is probable that this presumption 

also can only be overcome by the granter's writ or oath, or 

by the writ or oath of the becendaries to wh<mi the granter's 

death has operated delivery.* On the other hand, if it be 

avcrrol that the custodier has disregarded the granter's in- 

$tructions« and hjis improperly ^str^yed or omitted to destroy 

the deev?* such averments may be proved by parole.' 

I>\v>f f^ t4tv lM^$ides the above cases;, thoe arc several others in 

^utm^ K^ which the prod' of a claim is limited by statute to the writ or 



>*uivyrv.*th, vVAth of the debtor.* These are diiefiy cases in which the 
crcvUtv^r $ claim has ^prescribed* owing to bis neglect or delay 
iu )^vV¥«\Mtui^ itik and in which the debcnrs admisskm alone 



\vO »l^^<^^^^ v^ v^w»»^ t$j^, di IV $n. 

\*> U ^""i 4 i ^<^ $ U5 5 ^".^ T. Zj^ttw^ iSii s S. 253, in 
>hhW^ «« x^^vitv'^g^V^c^ >Krit oc^ tW gnatter w» heSd iMMJhJ e u t to 

X. s>t^W^ i;^ »\ 11 tv **\ i^v«J^ w^id does Me seen 90 to limit 
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can save it from entire extinction. As already stated,' the Ch, xv. § 146. 
admission may be contained in writing, formal or informal, 
or in the record, or may be made orally on reference to his 
oath ; but it must necessarily be taken in conjunction with 
its qualifications, so far as intrinsic to or inseparable from it. 

Of these * prescriptions,' which may be defined as statutory Triennial 
defences conferred upon debtors, or otherwise as statutory limi- prescnption. 
tations of proof imposed upon creditors,^ the oldest and pro- 
bably most important is the triennial.® The statute requires 
that ' all actions for house-maills, men's ordinars, servants' fees, 
merchants' compts, and other the like debts, that are not 
founded upon written obligations, be pursued within three 
years ; otherwise the creditor shall have no action, except he 
either prove by writ or by oath of his party.' After the lapse 
of the three years, unless the debt has been saved from the 
operation of the statute by action or procedure taken previously, 
both the constitution and the subsistence of the debt must be 
proved by the debtor's writ or oath. The writ, which need not Writ may be 
be probative, or refer expressly to the debt, must, in order to ™^J^^*^ti 
prove the subsistence of the claim, be dated after the three after thetbree 
years,* and the writ of a person authorised to bind the debtor years, 
will suffice ;® but the oath of the manager of a party's business Oathof 
is not equivalent to the *oath of the party' himself, as required manager not 
by the statute.' If the creditor stake his case on the defender's ° P* /• 
oath, he cannot afterwards fall back on his writ.* A general 
denial by the defender, unless supported by satisfactory reasons, 
will be taken as an admission.^ 

(a) Sup, § 141.' 

(b) These prescriptions, being merely limitations of the mode of 
proof, must of course not be confounded with those other prescriptions 
by which rights are absolutely extinguished. 

(c) D. 476-522; Act 1579, c 83. 

(d) D. 447 ; I BelFs Com. 395. 

(e) McGregor y, M*Gregor^ i860, 22 D. 1264; cf. § 45, note^. 

(f) Bertram v. Stewart's Trs. 1874, 2 R. 255 ; (/^ § 199. 

(g) Meyer <Sr» Mortimers. Lennard, 1851, 14 D. 99. 
(h) D. 455 ; Fenningy, Meldrum^ 1876, 4 R. 148. 
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Ch.xv. §146. If the defender admits the constitution of the debt, but 
IntrinsiT depones that the creditor agreed to discharge it for a certain 
qualification consideration, the intrinsic qualification of the admission neu- 
of oath. tralises its effect, and the oath is negative of the subsistence of 

the debt.* On the other hand, if the debtor depone that the 
debt has been extinguished by transaction under a written 
Extrinsic contract or other document, the writing, which is extrinsic to 
the allegation of extinction of the debt, must be produced and 
its effect determined by the Court.^ So also, if the defender 
admit that a debt exists, without stating its amount, or if he 
aver overcharge, the subsistence of the debt will be held 
proved by his admission, and the amount may be proved 
by parole.® A plea of compensation will also be taken as 
an admission, the onus of proving that plea being then thrown 
upon the debtor.^ The statute introduces no presumption of 
payment.® 
Where on- Where the original debtor is dead, the constitution and rest- 
gm^debtor jng. owing of the debt can only be proved by the writ or oath of 
his representative, but neither of these parties when pleading 
the statute need aver payment.' 
Qiiinquen- 147* Most of the above remarks apply also to the quinquen- 

nial prcscrip- jf^ial prescription of ministers' stipends, multures, maills and 
duties, and verbal obligations concerning moveables,^ and to the 
Sexennial, sexennial prescription of bills and promissory notes.^ In the 
latter case, while the presumption in favour of the onerosity 
of a bill can only be overcome within the six years by the 



(a) Cowbrough v. Robertson^ 1879, 6 R. 1301 ; MeycTy sup, 

(b) D. 456. 

(c) Stevenson v. Kyh^ 1850, 12 D. 673; Fife v. Innes^ i860, 23 
D. 30. 

(d) D. 458. 

(e) Cullen v. Smeal^ tnf, ^ 

(f ) Cullen v. Smeal, 1853, 15 D. 868. With regard to the construc- 
tion of an oath on reference, see Chap. xx. inf. 

(g) D. 464-75 > Act 1669, c. 9. 
(h) D. 424-63 ; Act 1772, c. 72. 
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writ or oath of the holder,* the presumption created by the Ch. xv. § 147. 

statute that the bill has been paid within the six years can 

only after their expiration be proved by the writ or oath of 

the debtor sued by him. After the six years, although the 

bill is extinguished as a ground of action, it may be libelled 

on descriptioney^ 

The rules as to proof of claims which have fallen under the Vicennial 
Vicennial prescription of holograph writs are similar to those Prescription, 
above stated.^ While the statute introducing the sexennial 
prescription presumes that the bill has been paid within the six 
years, and extinguishes the bill as a document of debt, there is 
no such presumption in the case of the triennial and vicennial No presump- 
limitations. While, therefore, the lapse of twenty years destroys ^^^ . . P?^' 
the validity of a holograph writ, it does not absolutely extinguish duced. 
it, and its efficacy will be restored by the debtor's admission 
that the writ and subscription are genuine.^ 

148. When a written conveyance of property, heritable or Proof of trust 
moveable, is ex facie absolute, proof that the property is held ^*™*^^ J'y 
in trust is limited by statute to the writ or oath of the trustee.® writ or oath. 
The act, however, does not apply to trusts regarding moveable 
estate, verbally constituted, or to writings in re tnercatoridj and 
the restriction applies only to questions between the trustee or 
a party representing him and the alleged truster.' If no trust 
has been reposed in the party sued, or if a trust has arisen from 
his own act, the circumstances may be proved by parole.* The Writ of agent 
writ of the trustee's agent is not equivalent to that of the trustee ??!J"^^ °^ 
himself.'^ ^^^^^ 



(a) Sup, § 144. 

(b) D. 436. « 

(c) D. 412-23; Act 1669, c 9. 

(d) D. 422 ; £rsk. 4, 2, 1 1. 

(c) D. 572-86 ; Beirs Pr. 1994 ; Act 1696, c. 25. 

(f ) Middleton v. Rutherglen, 1861, 23 D. 526. 

(g) L. J, Clk, Inglis in Marshall^ inf,; Home v. Morrison^ 1877, 

4 R. 977. 
(h) Marshall s, Lyell, 1859, 21 D. 514. 
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Ch. XV. § 148. Strictly speaking, the writ must be * lawfully subscribed ' by 
What consti- *^® trustee, but holograph entries by a trustee in his account 
tutes trustee's books, explained by letters written to him by the truster, have 
^"^ been sustained although unsubscribed,* There is, of course, no 

limitation of the mode of proof if the alleged trust is alleged to 

be fraudulent or illegal.^ 

(a) Thomson v. Lindsay, 1873, I R. 65. 

(b) fVink V. Spetrs, 1867, 6 M. 77 ; see also L. Deas in I7niv. of 
Aberdeen v. Mags, of Aberdeen, 1876, 3 R. 1087, 1103. 
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PART III. 



PRODUCTION AND EFFECT OF EVIDENCE. 



CHAPTER XVI. 

BURDEN OF PROOF, 

III. 

149. The party who seeks to enforce a right must CH.xvi.i149. 
prove the existence or non-existence of the facts 

upon which it depends ; and the burden of proof lies 
primarily on that party against whom judgment 
would be pronounced in the absence of evidence 
on either side. But when proved or admitted facts 
raise a presumption in favour of one of the parties, 
the burden of rebutting it lies upon his opponent* 

150. As he who affirms must generally prove, a pursuer must Party must 
prove the averments on which he founds his claim, and the aj^ments 
defender those on which he bases his defence. On the other 

hand, he who denies is in a somewhat more favourable position 
i^prasumitur pro negante)^ as it is often difficult or impossible 
to prove a negative, while the party maintaining the affirmative 
ought to be able to establish it. But if the party maintaining 

(a) D. I-16; Steph. Art 93-7. 
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CH.xvi.§iso. the negative fails to explain facts inconsistent with his aver- 

•; — ment, or is proved to be professing ignorance of facts which he 

onus, cannot but know, the onus of proving his case is transferred to 

him. If one of the parties establishes a primA facie case by 

proving facts which raise a presumption in his favour, the onus 

of overcoming the presumption will then be transferred to his 

opponent. In many cases presumptions are established by law, 

and the onus of rebutting them is laid on a particular person.^ 

The onus may therefore frequently be shifted in the course of a 

proof or trial, according as one or other of the parties is 

required to prove a fact essential to his case, or to overcome a 

presumption which has been raised against him. If the facts 

give rise to no legal presumption, the Court must determine 

in each case whether the amount of evidence be sufficient to 

shift the burden of proof. 

Examples of IS I. When, for example, the proprietor of an estate raises a 

shifting of declarator that there is no public right of way across it, he 

establishes ^pritnd facie case by producing his title-deeds, and 

thereby throws upon the defenders the onus of proving the 

in right of existence of the alleged right.^ Again, in a question as to the 

settlement of a pauper, when it is proved that he was bom in a 

in questions certain parish, that parish must prove that he acquired a new 

of domicile, settlement elsewhere, in order to rebut the presumption that he 

has retained his birth -settlement ° Similarly, in questions of 

domicile, the party alleging that a person has changed his 

original domicile is required to prove it.<* 

Onus in re- If a party seeks to reduce a deed which is ex facie regular, he 

deeds'** ^ must overcome the presumption omnia rite et solenniter acta 

by proving that it was impetrated by fraud, or was not truly 

executed by the granter ; while, if a document be irregular in 

form, the onus of proving that it is truly the granter^s deed lies 

(a) Cf. Chap. xvii. inf, 

(b) Barings v. McQueen, 1853, 15 D. 455 ; Davidson v. E, of Fife, 
1863, I M. 874. 

(c) Allan v. Burton, 1868, 6 M. 358. 

(d) L. Wensleydale in Aikman v. Aikman, 1861, 3 Macq. 877. 
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on the party founding upon it.* So, also, the presumption in CH.xvi.§isi. 
favour of legitimacy must be overcome by the party alleging j^j question of 
that a person is illegitimate ; ^ but if an alleged bastard admit legitimacy; 
that his parents were not regularly married, though averring 
that they were habit and repute married persons, the presump- 
tion is overcome by his admission, and he must discharge the 
onus of proving his averment.® 

Again, if a law-agent founds on a deed granted in his favour jq case of 
by his client, he is required to overcome the presumption that he deed by 
has obtained it by the exercise of undue influence.* Lastly favour of 
may be mentioned the presumption of guilt arising from the agent ; 
recent possession of stolen goods, which the accused is required ^^ 9.^^ ®^ 
to rebut by explaining how they came into his hands.® 

(a) Act 37 & 38 Vict, c 94, § 39 ; Douglas v. Douglai Trs, 1864, 
3 M. 253; Anderson v. Gill, 1850, rep. 20 D. 1326; 1858, 20 D., 
ri. L.| 7* 

(b) Campbell y. Campbell^ 1866, 4 M. 867; 1867, 5 M., H. L., 115. 

(c) Swinton v. Swinion^ 1862, 24 D. 833. 

(d) Grieve v. Cunningham, 1 869, 8 M. 317 ; Cleland v. Morrison, 
1878, 6 R. 156. 

(e) I Hume, ill ; D. 334. 
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LEGAL PRESUMPTIONS. 
III. 

Ch. xvu. 152. a legal presumption, or the inference which 
\^' law requires to be drawn from certain facts, may be 
rebutted ; but in the absence of proof to the contrary, 
the presumed fact is held to be conclusively proved.* 

Prmsump- 153, A number of legal presumptions have already been men- 

tonesjuns, ^j^jjg^j jjj previous sections, the most important being those 
which cannot be rebutted except by the writ or oath of the 
party in whose favour they arise.^ Somewhat less weighty are 
those which may be rebutted by parole evidence, but they are 
They fix bur- important as determining the burden of proof; and it is of these 
en o proo . ^jjjggy ^^i^^ the present chapter treats. Numerous other infer- 
Other pre- ences, or 'presumptions of fact,' usually arise in the course of 
every investigation, whether civil or criminal, and must be 
rebutted by the party to whom they are unfavourable. Such 
inferences differ from legal presumptions in this respect only, 
that no rule exists requiring the Court to draw them from certain 
facts, and that no nomina juris are applicable to them. Gene- 
Presumption rally, in the absence of evidence to the contrary, there is a 
wci^s^'^^^ presumption in favour of the ordinary course of nature, in 
course of favour of innocence, honesty, justice, sanity, and of the rea- 
events. sonableness and regularity of human transactions ; but, as 

(a) D. 292-400 ; Stair, 4, 45^ ^24 Steph. Art 98-105 ; sup. § 8. 

(b) Sup. Chap. XV. 
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already mentioned,' if there be sufficient evidence to the con- Ch. xvii. 
trary, the presumption may be reversed. Some of the most § ^53 ' 
ivci^ortaiXit prcBsumptiones juris will now be enumerated. 

154. One of the phases of the general presumption just men- Presumption 
tioned is, Omnia prcesumuntur rite et solenniter acta^ which ^«*j* «^^ 
applies in a great variety of cases in which a minute inquiry 

into details would be impracticable. It applies, for example, to 
judicial records when ex facie regular and only impugned ex 
intervallo ;^ it exempts the pursuer of an action of proving the 
tenor from proving the stamp and the testing-clause ; ® and it 
protects against challenge deeds executed by official persons 
who were reputed to have been duly appointed.^ 

When the commission of a crime is in issue, whether in a of innocence ; 
criminal trial or in a civil action, the accused is presumed 
innocent until he is proved guilty, or until the evidence raises a 
contrary presumption which he fails to rebut.® 

At common law a presumption in favour of life exists with of life; 
regard to persons who have disappeared, until in the opinion 
of the Court it has been overcome by circumstances, such as 
lapse of time, the feeble health or the perilous occupation of 
the absentee, or evidence of a disaster in which he is reason- 
ably believed to have perished.' In certain cases the dura- latter now 
tion of this presumption is now limited by statute to seven Unaited. 
years from the time when the absentee was last seen or 
heard of.R 

Similar presumptions also exist in favour of sanity and Sanity and 
legitimacy.^ legitimacy. 

155. Akin to the last of these is the presumption, P^^r ^j/ P^/^r «/ 
quem nuptice demonstranty which applies to children born at ^ff^ nupti<B^ 

(a) Sup. § 150. 

(b) Cy § 120, sup. (c) Sup. § 103. (d) Sup. §§ 26, 78-9. 

(e) D. 293 (6). 

(f) D. 299-311 ; Fife v. Fifcy 1855, 17 D. 951; Barstow v. Cook, 
1862, 24 D. 790. 

(g) Act 44 & 45 Vict. c. 47, §§ I, 8 ; Rainham, 1881, 19, S. L. R. 
167 ; Craig, 1882, 19 S. L. R. 358- 

(h) Cy. §§ 151, 153, sup. 

H 
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Ch. xvii. 
§155. 



Presumption 
in filiation 
cases. 



Presumption 
of marriage. 

Presump- 
tions from 
possession, 
&c. 



least six calendar months after the mother began to cohabit 
with her husband, or at most ten calendar months after the 
time when she ceased to cohabit with him.* This presumption 
may be overcome by proof of physical impossibility of access 
on the part of the husband, and even by proof of physical or 
moral improbability, when borne out by circumstances corro- 
borating the improbability ; ^ but it will not be overcome by 
the declaration of the spouses themselves unless made within a 
reasonable time, and supported by other evidence.® A some- 
what similar, but not a legal presumption exists in filiation 
cases. If the mother's intercourse with the defender within 
the period of gestation, coupled with opportunity about the 
period of conception, be proved or admitted, a presumption 
arises that the defender is the father, and cannot easily be 
rebutted.** But a slight inference only arises from proof of 
intercourse at too short® or at too long' a period before the 
birth. 

There exists also a presumption that persons cohabiting as 
man and wife, and reputed to be such, are truly married.* 

156. The rsidodm^ in pari casumelior est conditio possidentis y 
forms another expression of the general presumption in favour 
of the honesty and regularity of ordinary transactions ; but 
this presumption may be overcome by evidence, or may be 
displaced by an opposite presumption arising from circum- 
stances.^ The ownership of moveables, for example, is usually 
presumed from their possession ; but if the custodier be a 
goods-agent, carrier, or depositary, this presumption is dis- 
placed.* 

(a) D. 312-26 ; Fraser, P. & C, 2d ed., p. I et seq, 

(b) Brodie v. Dyce, 1872, 1 1 M. 142. 

(c) Gardner \, Gardner^ 1876, 3 R. 695 ; 1877, 4 R., H. L., 56. 

(d) Ross v. Fraser, 1863, i M. 783. 

(e) Ritchie v. Cunninghame, 1857, 20 D. 35. 

(f) Henderson v. Somers, 1876, 3 R. 997. 

(g) L. Chan. Cairns in De Thoren v. Wall, 1876, 3 R., H. L., 28. 

(h) D. 327-34. 

(i) BeU's Pr. 1313-15 ; Taylor v. Tullis, 1870, 8 M. 936. 
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Another presumption of this class arises from the possession Ch. xvii. 
of lands by a churchman as part of his benefice for thirteen § ^S6. 
years. Such possession, though without a written title, creates by church- 
a presumptive title in his favour.* ^^^' 

On similar grounds the uninterrupted use of a road by the use of road 
public raises a presumption that a right of way has been con- by public, 
ceded by the proprietor of the soil, and if the use has continued 
for forty years or upwards the presumption can no longer be 
rebutted.^ Undisturbed possession of land for seven years on seven years* 
a written title, or, in the case of a road, without express title, possession, 
also raises a presumption of ownership, and affords foundation 
for a possessory judgment.® 

The exercise of the privileges of a corporation for upwards of Exercise of 

forty vears raises a presumption that the body exercising them corporation 

^ o pnvilecres, 

was duly constituted, and supplies the want of a written charter.^ 

157. The presumption, cktrograpkum apud dedt^orem repertum Possession of 
prcBsumitur solutum, also arises from possession. It applies document of 
chiefly to the case of bills and personal bonds, which are fre- ^jebJoJ^^ 
quently discharged by mere redelivery.® As already stated, it 
can, as a rule, be rebutted by the writ or oath of the debtor 
only.' It does not apply to heritable rights, which * cannot be 
taken away by presumptions and conjectures,' or to bilateral 
deeds,* or to a case in which the creditor continues to hold a 
bond of corroboration or other security. 

The presumption from the apochcs trium annorum that pre- Possession of 
vious debts have been paid may also be said to arise from pos- apocha trium 
session,^ or it may be regarded as a phase of the presumption 
omnia rite arising from a systematic course of business.^ It 



(a) DecenncUis et trimnalis possessor non tenetur docere de tittUo ; 
Cochran v. Smithy 1859) 22 D. 259. 

(b) Rodgers v. Harvie^ 1828, 3 W. & S. 251 ; Mags, of Elgin v. 
Robertson, 1862, 24 D. 301. 

(c) I Mackay, 200 ; Calder v. Adam, 1870, 8 M. 645. 

(d) Skirvingy, Smellie, 1803, M. 10,921. 

(e) D. 380-1. (f) Sup. § 145. (g) Sup § 113. 
(h) D. 384-91. (i) Sup § 34. 
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Ch. xvii. applies to the case of a debtor holding three consecutive receipts 
§_^* for payments periodically due by him under the same obligation 
or the same course of dealing. The receipts may be for three 
yearly or three half-yearly payments ; ' but if they be for quar- 
terly or monthly payments, or for payments at irregular intervals, 
the presumption would be more easily overcome. 
Payment pre- To these presumptions may be added, chirographum non ex- 
no^-exis^ence ^^^^^ P^<^^^^ii^^ ^olutum,^ If the loss or destruction has been 
of bond. accidental or fraudulent, the creditor may prove the tenor of the 
document and thus revive it, or he may of course establish his 
case by the debtor's admission.^ 
Presump- 1 58. Among presumptions from possession may lastly be men- 

tionsagainst tjoned, Tutor prasumitur intus habere ante redditas rationesA 
Tutors are presumed, before they have stated their accounts, to 
hold sufficient funds of their pupils to meet any claims they may 
have against them, so that neither a tutor nor any one in his 
right can obtain decree for any debt alleged to be due by the 
pupil until he has a(fkually accounted. Another presumption is, 
that purchases by a tutor of rights affecting the pupil's estate 
have been made with the pupil's money. These presumptions 
may be redargued by parole evidence, taken in connection with 
the tutor's accounts.® 
Presumption 159. Strictly speaking, the presumption against donation inter 
tion"^' ^°^" '^i'^os must be rebutted by the writ or oath of the donor or his 
representatives ;' but if the circumstances were such as to infer 
donation the rule would probably be relaxed.* In the case of 
mortis causd donations the presumption is weaker, and may be 
rebutted by parole evidence of circumstances.^ The presump- 

(a) Ersk. 3, 4, 10 ; Bell's Pr. 567. (b) D. 382-3. 

(c) Ryrie v. Ryrie, 1840, 2 D. 1210. (d) D. 397-400. 

(e) Fraser, P. & C. 2d ed. 320. 

(f) D. 367-79; L. J. Clk. Hope and L. Cowan in Robertson v. 
Robertson^ 1858, 20 D. 371. 

(g) Cf, § 143, sup. The presumption against donation is the coun- 
terpart of that in favour of loan. Evidence to rebut the one will often 
necessarily tend to rebut the other. 

(h) Ross V. Mellis, 1871, 10 M. 197. 
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tion, however, does not hold where the conveyance is granted Ch. xvii. 

in favour of a child or near relation,* or by one spouse in favour § ^59' 

of another ; ^ but it is applicable to entertainment given or ser- Exceptions. 

vices rendered by friends or relations to persons of independent 

means.® 

The presumption, Debitor non prcesumitur donare^ is similar Presumption 

to that last mentioned, but is still stronger.^ It applies chiefly to against dona- 
.u f J t. 1 • . J c • !-• J- tionbydeb- 

the case of a debtor makmg an mdennite payment to bis credi- tor. 

tor, which will be presumed to be an instalment of his debt ; but 

the presumption cannot be founded upon for the purpose of 

contradicting a formal written conveyance.® 

A difficulty sometimes arises when a father who holds funds Questions be- 

belonging to his children makes payments on their behalf, as tween parent 
, . ** ^ . , ^. . , , '. and child, 

this presumption then conflicts with the opposite presumption 

that he makes such payments ex pietate. The general rule, 
however, is that, when the father is bound by a formal deed to 
make provision for his children, the fact of his aff'ording them 
aliment will not be presumed to be in satisfaction of his obliga- 
tion, as a probative writ cannot usually be discharged by mere 
presumptions.' On the other hand, where gifts of money are Payments to 
made by a parent to a child, they are presumed, in a question w^JJ^^ 
with his other children, to be made in part-payment of legitim.* 
And when a husband is bound to provide for his wife, or a Provision ' 
father for his children, suitable provisions made for the wife or jJJ^^[J™ent^of 
the children respectively are generally held to be in implement obligation. 

of the obligation ;^ but whether a legacy is to be held as ex- Nopresump- 
tion as to 

r » ^ t .. -m.. .,. ^ « ,,.. --,. « cumulative 

(a) Campbell v. M'Altster, 1827, 5 S. 219 ; Whyte v. Whytey 1841, provisions. 

3 D. 468. 

{h) Jardiney, Currie, 1830, 8 S. 937 ; Craig v. Galloway , i860, 22 
D. 121 1 ; rev. 186 1, 4 Macq. 267 ; see also Wright's Exrs. v. City of 
G/asgow Bank, 1880, 7 R. 527. 

(c) Ersk. 3, 3, 92. (d) D. 373-9. 

(e) Ritchie v. Ritchie^ 1858, 20 D. 1093. 

(f) Scott v. Scott, 1846, 8 D. 791 ; Gait v. Boyd, 1830, 8 S. 332. 

(g) Douglas v. DouglcLS, 1876, 4 R. 105 ; Trevelyan v. Trevelyan^ 
1873, II M. 516. 

(h) D. 377 ; Ersk. 3, 3, 93 5 Thomson v. Thomson^ 5 Trs, 1868, 
5 S. L. R. 742. 



Ii8 



PRODUCTION AND EFFECT. 



III. 

Ch. xvii. 
§159. 



Presumption 
of payment. 

Physicians' 
fees. 



Counsel's 
fees. 



tinguishing a bond of provision, or to be an additional provi- 
sion, is a question of circumstances in each case.* 

160. Lastly, when a debt has been discharged, it is presumed 
to have been paid with the debtor's funds ;^ and there exists 
also a presumption that physicians' fees have been paid at the 
time when they rendered their services ; but these presumptions 
also yield to contrary evidence.® 

Counsel's fees are in a somewhat' different" position. The 
presumption, or rather legal fiction, is that an advocate acts 
gratuitously, and he cannot in general recover fees by action 
against his client. But where he has acted gratuitously, his 
fees, in the event of success, are recoverable from the losing 
party.^ 

(a) Cowan v. Dick^s Trs. 1873, I R. 119; L. J. Clk. Moncreiff in 
Kippen v. KipperCs Trs. 1874, i R. 1171 ; see also Kippen v. Darley^ 
1858, 3 Macq. 203. 

(b) D. 395-6; Fairbaim v. Fairbaim^ 1868, 6 M. 640; Welsh v. 
Welsh's Trs. 1878, 5 R. 542. 

(c) D. 392-4. 

(d) L. Pr. Inglis in Baichelor v. Paiiison, 1876, 3 R. 914 ; I 
Mackay, 115. He may probably also recover fees from an agent who 
has improperly withheld payment of them : Buchanan v. Cullen, 1862, 
24 D. 1 132. 



( 119 ) 



CHAPTER XVIII. 

COMPETENCY OF WITNESSES, 
GENERALLY. 

in. 
i6i. As a general rule, all persons capable of Ch. xviii. 

giving rational evidence are competent witnesses — 

both in civil and criminal cases.* 

162. The numerous disabilities under which witnesses for- Old disabili- 
merly laboured, such as relationship, interest, and bad charac- ^^^ removed, 
ter, have been almost entirely removed by statute, and the 
general rule now is that witnesses are incapacitated by mental 
infirmity or extreme youth alone. Dumbness does not inca- Dumbness no 
pacitate, provided the witness can be made to understand and ° J^"^'^' 
can answer by means of signs.^ The mental or physical inca- 
pacity of a witness, like any other fact, must be proved by 
medical or other witnesses. A lunatic may be examined during 
a lucid interval as to events which happened before he became 
insane.^ When, in criminal cases, a witness is under the age of incapacity 
puberty, the judge will usually ascertain for himself whether the ^°^ proved, 
witness is sufficiently intelligent and trustworthy to be admitted,* 
and the same course should be adopted where the evidence as 
to a witness's incapacity is inconclusive.® 

(a) D. 1670-85 ; Bell's Pr. 2237-57 ; Steph. Art. 106-7. 

(b) J/owison, 1871, 2 Coup. 153 ; Montgomery^ 1855, 2 Irv. 222. 

(c) Tosh v. Ogilvy, 1873, I R. 254. 

(d) D. 1676 ; Miller, 1870, I Coup. 430 ; Macbeth, 1867, 5 Irv. 353. 

(e) D. 1685 ; RUey v. M'Laren, 1853, 16 D. 323. 
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Ch. xviii. COMPETENCY IN CRIMINAL CASES. 

§ i6. 

— 163. (i.) In criminal cases the accused person is 

inadmissible as a witness ; and so also are his or her 
wife or husband, except when she or he is the party 
injured by the crime. (2.) Children under puberty 
are admissible, especially when they are the parties 
injured. 

Accused and 1 64. To the first part of this rule there are two or three 

wife or hus- exceptions. In a prosecution for non-repair of, or nuisance to, 
band some- r r r 1 > 

times compe- highways or bridges, both the defendant and the wife or hus- 
tent. band of the defendant are admissible as witnesses.^ A ship- 

owner who sends an unseaworthy vessel to sea is guilty of a 
misdemeanour, but is admissible as a witness in the case,^ and 
a parent prosecuted under the Education Act for failure to 
educate his child may probably also be called as a witness in 
exculpation.*^ 
Can irregular ^^ ^^ ^^ alleged in the course of a trial that a witness is the 
marriage be wife or husband of the accused, though by an irregular mar- 
dentaSy?*^^" ^^^S^> *^ would probably be held incompetent to prove the 
marriage incidentally ; but the examination of the witness in 
initialibus or other available evidence may suffice to induce the 
Court to repel or sustain the objection.® 
When ac- 165. An accused party may be called as a witness on behalf 

wimisfo^ of a fellow-prisoner, but not unless their trials have been sepa- 
co-accused. rated ; and this will only be done on sufficient cause shown.' 

(a) D. 1 71 7-21, 1671-9 ; Macd. 2d ed. 471-81 ; 16 Vict. c. 20, § 3 ; 
Steph. Art 107-8. 

(b) Act 40 Vict c. 14. 

(c) Act 34 & 35 Vict c 1 10, § 10. 

(d) Act 35 & 36 Vict. c. 62, § 70; France v. Andersatty 1877, 4 R., 
Just C, 42, 3 Coup. 460. 

(e) D. 1725-7 ; Reid, 1873, 2 Coup. 415. 

(f) D. 1699-1701; Dempster^ 1862, 4 Irv. 143; Gollan, 1875, 3 
Coup. 82. 
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If a prisoner has pleaded guilty, and the plea has been accepted, Ch. xviii. 
he may also be a witness for his fellow-prisoner.* A particeps §2^ 
criminis may be called by the prosecutor as a witness, in which Socius crimi- 

case he is entitled to pardon : but he probably cannot claim this "" '"jy ^®', 
... ^ ^ ^ , r. 1 ,. comeQueens 

privilege unless the prosecutor knew him to be an accomplice evidence. 

before his examination.^ The prosecutor is not admissible, ProsecHtor 
unless he has been an eyewitness of the crime libelled.'' inadmissible, 

Contrary to the rule in civil cases, children under puberty are witness, 
admissible witnesses in criminal cases, and it is pars judicis to jmpuberes 
ascertain if they can give rational and trustworthy evidence.^ admissible. 

COMPETENCY IN CIVIL CASES. 

166. In civil cases the parties themselves and their 
wives or husbands are admissible as witnesses ; but 
children under puberty are generally inadmissible.® 

167. In consistorial cases, however, although the parties are Protection of 
admissible as witnesses, they are neither liable to be asked nor sjstorial 
bound to answer questions tending to show that they have cases, 
committed adultery, unless they have been already examined 

for the purpose of disproving the alleged adultery.' Children 
under puberty are admissible in those cases in which a delict 
or injury is in issue, and the strict rule would probably be 
relaxed in other cases also, in the event of dipenuria testium^ 

OBJECTIONS TO WITNESSES. 

168. Witnesses who have been bribed or tutored, 

(a) Macd. 2d ed. 476 ; Turner^ 1881, 18 S.L.R. 491. 

(b) D. 1694-8 ; L. Mackenzie in Burke 6* Macdowally 1829, Syme, 
373 ; Macd. 463. 

(c) Ferguson v. Webster ^ 1869, I Coup. 370. (d) Sup. § 162. 

(e) D. 1714-20, 1674; Bell's Pr. 2240; 16 Vict c 20, § 3; 37 & 
38 Vict. c. 64, § 2. 

(f) Act 37 & 38 Vict, sup, ; Cook v. Cook, 1876, 4 R. 78; L. Pr. 
Inglis in Kirkwoody. Kirkwood^ 1875, 3 R. 235. 

(g) D. 1674. 
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Ch. xviii. or who have been present in court during the 

-1—' examination of other witnesses, may be excluded as 

disqualified.' 

Bribery and 169. Of the numerous exclusionary rules formerly observed 
u onng. ^j^^g |g ^^^ almost the only remnant. It is unlikely, however, 
that a witness will often be excluded on the grounds of bribery 
and tutoring, unless of a very flagrant description, especially as 
the exclusion may deprive the innocent party of valuable evi- 
dence obtainable in cross-examination.^ An unusually liberal 
allowance for expenses, or a service rendered or promised, may 
Tutoring de- be held to amount to bribery.*' Tutoring signifies the instruc- 
tion of a witness, at the instance of the party adducing him, to 
make statements which are not based on his own observation ; 
but the improper interference of third parties is not tutoring, 
though it may affect the credibility of the witness.^ An attempt 
to bribe or to tutor a witness is an unsatisfactory ground of 
exclusion, as the witness who has resisted the attempt is not 
likely to be untruthful or to be biassed in favour of the 
adducer. 
Precognition A ground of exclusion similar to tutoring is the precognition 
in presence of °^ witnesses in each other's presence.® Experts may be shown 
others. the precognitions of other witnesses on matters of fact without 

being regarded as tutored, but not the opinions of other experts.' 
Witnesses The presence of a witness in court during the examination 

chided from' ^^ Other witnesses is a ground of exclusion, if the Court be of 
court. opinion that the witness has been unduly instructed or influenced 

thereby.* To this rule, however, there is an exception in favour 



(a) D. 1735-60; Macd. 2d ed. 476, 478 ; 3 & 4 Vict. c. 59, § 3. 

(b) Ersk. 4, 2, 28; 2 Hume, 377-8; Bell's Notes, 265-6. 

(c) Humphreys^ 1839, Swinton's Rep. 143-7. 

(d) Hunter, 1838, 2 Sw. I ; Clark <Sr» Greig, 1842, I Br. 250. 

(e) Reidv, Duff, 1843, 5 D. 656; Duncan v. Thomson, 1834, 12 S. 

935- 

(f) Mitchell, 1850,7. Sh. 293; Frasery. L. Lovat, 1841, 3 D. 1132. 

(g) Act 3 & 4 Vict, c 59, § 3. 
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of the parties themselves and their agents.* It is also some- Ch. xviii. 
times desirable that scientific witnesses should be present to ^^f?' 
hear the evidence on matters of fact, but the permission of the 
Court must be obtained.^ 

170. Among grounds of exclusion now practically obsolete other objec- 
may be mentioned the alleged enmity of the witness to one ^^°°s- 
of the parties and his disbelief in God or in a future state. 
Enmity, as a ground of exclusion, was required to proceed from Enmity. 
a sufficient cause, and to be of an inveterate or deadly character,® 
but it is thought that it would now be regarded as merely 
affecting the credibility of the witness. Atheism, as a ground Atheism. 
, of exclusion, is virtually abolished by a statute * which enables 
any one who, * according to his religious belief,' holds the taking 
of an oath to be unlawful, and refuses or is unwilling to be 
sworn, to make a solemn affirmation or declaration instead. A 
doubt might arise if the witness ultroneously professed atheism ; 
but it is thought that his evidence must be admitted if he be 
willing to take the declaration. The difficulty would be more 
serious if the witness objected to take the declaration on the 
ground that he had no * religious belief.' The statutory form 
ought therefore to be amended by the deletion of these words, 
as they might possibly lead to the exclusion of important evi- 
dence, and thus cause serious injustice.® 

Lastly, judges of the Supreme Court are probably inadmis- Superior 
sible as witnesses with regard to judicial proceedings which have b^i^y^inad' 
taken place before them.' In most cases the records of Court missible as to 
and the judge's or shorthand writer's notes of the evidence form P"'*^®^"'®* 
the only proper evidence of the proceedings. Inferior judges, ?°?"°'^^ 
however, have been held competent witnesses with regard to missible • " 



(a) Common practice 5 16 Vict. c. 20, § 2 ; D. 1760 ; Se//e v. Isaac- 
soHf 1858, I F. & F. 194 ; Mackenzie v. Roy, 1830, 5 Mur. 257. 

(b) L. J. Clk. Inglis in Murray^ 1858, 3 Irv. 262 ; Milne, 1863, 4 Irv. 
301. 

(c) D. 1761-74- (d) Act 28 & 29 Vict, c 9. 
(e) See Clarke v. Bradlaugh, 1 881, 44 L. T. R. 667. 

(0 D. 1833-8 ; Muckarsie v. Wilson, 1824, Tait, 393. 
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Ch. xviii. proceedings which have taken place in their presence.* If the 

§^170. records of Court are insufficient for the purpose required, the 

also clerk of clerk of Court or other officer in attendance would seem to be 

Court. ^i^g proper person to call as a witness, or to supply the desired 

information on a remit from the Court.^ 

An advocate can probably not be compelled to give evidence 
as to what he said in court in his character of counsel.*' 
Objections 171. Objections to a witness must generally be stated before 

"t^twi^hef ^® *^ sworn, unless they are to be proved by his own initial 
witness examination ; but if it be discovered that the witness is the 

sworn. husband or the wife of the accused in a criminal case, and 

thus disqualified, it is ^ars judicis to stop the examination,*^ 
Objections to evidence taken on commission need not be stated 
until the depositions are tendered at the trial or proof.® * Pro- 
• Reproba- testing for reprobators,' or for proof with a view to establish the 
'9J^' '^^^^y objection at a later stage (which, however, cannot be done in 
the case of a jury trial), is with most of the objections them- 
selves now practically obsolete.' 

CONFIDENTIALITY — HUSBAND AND WIFE. 

172. Confidential communications between hus- 
band and wife are protected against disclosure, so 
long at least as the marriage subsists.* 

Confident!- ^73* Neither husband nor wife is competent or compellable 

ality between to disclose any communication made by one of them to the 

wife. other during the subsistence of the marriage.** It has been 

doubted whether such communications continue protected after 

(a) MonaghaUf 1844, 2 Br. 13 1. 

(b) See M^Donagh v. Ross^ 1869, i Coup. 299 ; Fogo v. Colquhoun^ 
1867, 6 M. 105. 

(c) Steph. Art. 1 1 1. (d) D. 1814-27. 

(e) D. 1815 ; A. S. 16 Feb. 1841. 

(f) D. 1828-32, 181 7; Anderson v. Gilly 1858, 20 D. 1326. 

(g) D. 1858-9 ; 16 Vict. c. 20, § 3 ; Steph. Art. no. 
(h) Act 16 Vict, c 20, § 3. 
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the dissolution of the marriage, as the statute is mainly de- Ch. xviii. 
signed to prevent them from being used in evidence against ^J^' 
either of the parties ; but as they might obviously be used, both Whether 
in civil and criminal cases, to the prejudice of the representa- Privilege per- 
tives of the deceased, it is thought that the privilege should be 
perpetual. This privilege does not apply to cases in which the When inap- 
conduct of the spouses towards each other itself forms the P ^ ®" 
subject of inquiry, as in actions of divorce or of separation and 
aliment. Nor is a wife permitted to withhold information 
obtained from her husband when she is examined as a witness 
under the Bankruptcy Act.* 



CONFIDENTIALITY — AGENT AND CLIENT. 

174. Confidential communications between agent 
and client, so far at least as they, have reference to 
legal proceedings, are protected against disclosure; 
and the privilege is perpetual, but may be waived by 
the client.^ 

175. Communications between a party and his legal adviser Confidenti- 
with reference to legal proceedings pending, or anticipated, or ality between 
afterwards emerging, and between parties on the same side of ^^I^J ^^^ 

a cause and their respective legal advisers, are privileged 

against disclosure,'' on the ground that secrecy and freedom 

of communication are indispensable to enable the parties safely 

to come into court to obtain redress or to defend themselves.*^ 

The privilege is perpetual, the communications to which it Pnvileire is 

applies being protected both during the subsistence and after perpetual ; 



(a) Act 19 & 20 Vict. c. 79, § 90 ; Sawers v. Balgamie, 1858, 21 
D. 153. 

(b) D. 1855-7, 1861-80; Staph. Art. I15-9. 

(c) Ersk. 4, 2, 25 ; Bell's Pr. 2254. 

(d) L. Chan. Brougham in Greenough v. Gaskellf 1833, i M. & K. 
103, and in Bolton v. Corp. of Liverpool^ 1833, i M. & K. 94-5. 
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Ch. xviii. the termination of the employment ; * and it is immaterial 

§ ^75' whether the action to which they relate has been actually 

applies to raised or is only contemplated.^ The privilege applies also to 

contemplated investigations made under the direction of a party's legal 

adviser,** and it has been extended to the case of mandataries 

extends to and of non-professional agents employed by the accused in a 

mandataries. • • i .• a 

crimmal prosecution.^^ 

Communica- The privilege probably also extends to communications which 

nected^Mdth ^^^® ^^^ ^^ reference to legal proceedings,® but the point 

action pro- has not been expressly decided. As communications relating 

kSd ^"^*' ^^^^c^^y ^^ indirectly to a specific action are protected, there is 

no good reason for withholding protection from those which 

relate to the general vindication of a party's rights against all 

possible assailants. 

Communica- jy^^ jj^g privilege applies only to communications of a de- 

tlOn must be r o rr y 

consultative, liberative or consultative character, with reference to the vin- 
dication of the client's rights. A law-agent may therefore be 

Client may examined as to the terms of a transaction or compromise.' The 

wanre pnvi- privilege may be waived by the client, either expressly, or by 
implication, as by adducing his agent as a witness.* 

No privilege The privilege does not protect communications regarding 

where agent fraudulent transactions carried out with the aid of a legal 
furthers or is ^ . , , , r ^ - ^ k 

party to adviser, whether he was aware of their character or not ; ** 

fraud. jjor does it protect from disclosure any fraud or crime com- 

mitted after the beginning of the employment and detected by 
or divulged to the agent.* 

(a) Zy. Bath's Exrs. v. Johnston, 12 Nov. 181 1, F. C. ; Wight v. 
Ewtng, 1S2S, 4 Mur. 587. 

(b) Gavin v. Montgotneriey 1830, 9 S. 213 ; Bay v. Edin, <Sr» Glasg, 
Bankf 1858, 20 D. 701. 

(c) Wark V. Bargaddie Coal Co, 1859, 3 Macq. 467. 

(d) Campbells, Campbell, 1823, 2 S. 139 ; Hope, 1845, 2 Br. 465. 

(e) L. J. Clk. Hope and L. Wood in M'Cowan v. Wright, 1852, 15 
D. 229. 

(f) Kidy, Bunyan, 1842, 5 D 193. (g) Act 15 Vict. c. 27, § i. 
(h) M'Cffwan v. Wright, 1852-3, 15 D. 229, 494. 

(i) APLean^ 1838, 2 Sw. 183 ; M'Leody, APLeod, 1744, M. 16,754. 
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CONFIDENTIALITY — PUBLIC OFFICIALS. Ch. xviii. 

177. Confidential communications passing between — 
public officials in the discharge of their public duties, 
or made to public officials in the public interest, are 
protected against disclosure; but the privilege may 
generally be waived by the head of the department 
in question.* 

178. It is generally the province of the public department Head of de- 
to which the communications have been made to decide partment 
whether they can be divulged without prejudice to the public privilege, 
interest ; ^ but if their disclosure would obviously be un- 
attended with such prejudice, or if they have not been made 
dond fide^ the Court will not hold them privileged.® On the Court may 

other hand, the Court may refuse to admit evidence of^^®*:^^®'° 
' ^ admit or ex- 

privileged proceedings, although no objection to their admissi- elude. 

bility has been taken.*^ The deliberations of Parliament are 

similarly protected.® 

The rule that the proceedings of a jury are confidential and Communings 

privileged is somewhat akin to the above; and jurymen are 5*^^^!^ P"^*" 

accordingly inadmissible for the purpose of proving their own 

communings or the mode in which they have arrived at their 

verdict.' They might perhaps competently prove an essential 

error in the recording of the verdict, provided they lodged 

affidavits to that effect immediately on the discovery of the 

(a) D. 1845-54; Earl v. Vass^ 1822, I Sh. Ap. 229 ; Henderson v. 
Robertson^ 1853, 15 D. 292 ; Beatson v. Skene^ i860, 5 H. & N. 838; 
Steph. Art 1 1 2-4. 

(b) Rajah of Coorgy* E. India Co, 1856, 25 L. J., Chan., 345. 

(c) Dickson V. E, Wilton^ 1859, I F. & F. 419. 

(d) Little V. Smithy 1847, 9 D. 737 ; Sturrock v. Greig^ 1849, 12 D. 
166. 

(e) D. 1844; Steph. Art. 112. 

(f) D. 1839-43; Steph. Art 114; L. Cowan and L. Benbolme 
in Dobbie y/johnston^ 1 861, 23 D. 11 39. 



k. 
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Ch. xviii. error ; but, as a rule, they cannot be permitted to impugn, 

« '78 ' ex post facto, the verdict to which they have assented on oath 

Jurymen in- in open court If a verdict be challenged on the ground 

admissible to ^jj^^ ^^ j^^y jjg^^g misconducted themselves, or been tampered 
prove own ■' ' ' *^ 

misconduct, with, the allegation must be proved by evidence other than that 

of the jury themselves.* 



CONFIDENTIALITY — PRIVATE DOCUMENTS CRIMINATING 

QUESTIONS — CLERGYMEN AND MEDICAL MEN. 

179. (i.) No witness can be compelled to produce 
confidential documents or those which are not rele- 
vant to the cause. 

(2.) No witness can be compelled to criminate 
himself. 

(3.) Confessions to a clergyman, quA spiritual ad- 
viser, are probably privileged against disclosure, and 
confidential communications to a medical adviser 
would perhaps likewise be protected. 

Private docu- 1 80. When a party to the cause is called upon to produce 

mentspro- documents relevant to the issue, he cannot refuse to do so 
tected 

unless they fall under the privilege of confidentiality.^ A 

third party, however, may decline to produce such documents 
on the broader ground that their production would be pre- 
judicial to his interests or to those of the clients to whom 
they belong.'' In every case it is the duty of the commissioner 
who examines the * haver' or custodier of the documents to 
exclude those which are plainly irrelevant and those which 
are confidential ; and even when the haver is a party to the 



(a) Stewart v. Fraser^ 1830, 5 Mur. 166. 

(b) Sup, §§ 174-6: see also Chap. xxii. inf, and D. 1337-43. 

(c) D. 1343-51I1362 ; Steph. Art. 118-9. 



■»^ 
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cause, the commissioner is bound to protect his title-deeds or Ch. xviii. 
other private documents against disclosure.* In civil cases, § ' 
when the original documents cannot be produced without Excerpts 
inconvenience, or when they are partly confidential or partly ^-^^^issible. 
irrelevant, excerpts from them made at the sight of the commis- 
sioner are admissible.^ 

181. Both at common law and by statute a witness is entitled Privilege in 
to decline answering any question if the answer would expose ^^inaques-' 
him to a criminal charge, or tend to show that he had com- tions. 
mitted adultery ; ® but a witness may be compelled ta answer 
questions which merely tend to impeach his mercantile credit.^ 

A witness may, however, be asked, and is bound to answer, 
whether on a specified occasion he made a different statement 
from that made by him in the witness-box ;® but if the previous 
statement was made on path he will not be compelled to 
answer.' 

182. Confessions made to clergymen are probably privileged, Confessions 
as their disclosure would be inconsistent with good faith and ^o clergy- 
(in the case of the Roman Catholic clergy in particular) contrary 

to the duty of a confidential spiritual adviser.* Whether con- Commnnica- 
fidential communications made to medical men are privileged is tions to medi" 
more doubtful ; but, if made in strict professional confidence, 
it is thought that they should also be protected.** 

(a) Fisher v. Bontiney 1827, 6 S. 330; Don v. Don^ 1848, 10 D. 
1046; Huxton v. Ed. <5r» Glas, RaiL 1863, 35 Jur. 596; Tannett v. 
Hannay, 1873, ii M. 931. 

(b) D. 140; Graham v. Sprot^ 1847, 9 D. 545. 

(c) D. 2016-20 ; Bell's Pr. 2249 ; Steph. Art. I20 ; L. Pr. Inglis in 
Kirkwood v. Kirkwood, 1875, 3 R. 235 ; Johnston, 1845, ^ Br. 401 ; 
Burke, 1828, Syme, 364 ; 16 Vict, c 20, § 3 ; 37 & 38 Vict. c. 64, § 2. 

(d) D. 1801 ; Fender, 1836, I Sw. 25 ; 19 & 20 Vict. c. 79, §§ 90-1 ; 
A. B. v. Binny, 1858, 20 D. 1058 ; Steph. Art. 1 20. 

(e) Act 15 Vict. c. 27, § 3. (f ) Pender, sup, 

(g) D. 1 88 1-5 ; McLaughlin v. Douglas <Sr» Kidston, 1863, 4 Irv. 
273, 278 ; Steph. Note 44. 

(h) L. Fraser in APDonalds. McDonalds, 188 1, 8 R. 357. 
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CHAPTER XIX. 

EXAMINATION OF WITNESSES. 
WITNESSES MUST BE SWORN AND EXAMINED ORALLY. 

ch xix. ^^3- Witnesses must generally be examined 

§J^' orally, in causd ; and before examination they must 

either take the usual oath, or, if they object to do so, 

make a solemn affirmation that they will speak the 

truth/ 

Witness must ^^4* Witnesses must give their testimony orally in the cause 
depone in which it is required, in order that the truth may be elicited by 

rlww' ** cross-examination, and that the Court may have an opportunity 
of observing their demeanour ; and they must generally speak 
to matters of fact, and ndt of opinion.^ This rule is most strictly 
observed in criminal cases. Letters, reports,® and even affidavits 
are accordingly excluded, unless confirmed by the writer when 
sworn as a witness.*^ Scientific facts must also be proved by 
witnesses and not by books.® Several exceptions to this rule 
will be mentioned in a subsequent chapter (Chap. xx.). 

(a) D. 1923-34, 1968-71 ; 28 & 29 Vict. c. 9 ; Steph. Art. 123-4. 

(b) Sup, §§ 84-7. 

(c) Except those of judicial referees : L. Mackenzie in Brown v. Love^ 
1842, 4 D. 386. 

(d) L. J. Clk. Hope in Wark v. Bargaddie Coal Co, 1855, 17 D. 
526 ; Glyn v, Johnston, 1834, 13 S. 126. 

(e) D. 1178 ; L. J. Clk. Hope in Thomson, 1857, 2 Irv. 747. 
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If a witness objects to take the usual oath, its form may be Ch. xix. 

varied ; * or if he professes conscientious scruples with regard § '^^ 

to any form of oath, he may make an affirmation or declaration Affirmation. 

in the terms prescribed by statute.^ Children under twelve Children 

years of age cannot be sworn ; those between twelve and fourteen "°^ sworn ; 

f. over fourteen 

are only sworn if they appear to understand the nature of an presumed 

oath ; those over fourteen are presumed to be capable of taking capable. 

the oath, unless their capacity be impugned. Children incapable 

of being sworn are examined after having been enjoined by the 

judge to speak the truth.® The penalties to which a witness is Penalties 

liable for giving false evidence are independent of the form of f^'^P^^^V^ 

the oath or the affirmation administered to him ; ^ and the oath of form of 

or affirmation is binding when duly administered by a judge, or °^^^' 

by a commissioner appointed by the Court, or by an arbiter or 

referee empowered by the parties to take evidence. 

EXAMINATION IN CHIEF — CROSS-EXAMINATION — 

RE-EXAMINATION. 

185. Witnesses are first examined in chief by the 
adducer, after which they may be cross-examined by 
the opposite party, re-examined by the adducer on 
points elicited by the cross-examination, and lastly 
interrogated by the Court.® 

186. Every witness was formerly examined in initicUibus^ Examina- 
for the purpose of ascertaining whether he was admissible, but ^^P*^,.^^ *'*'' 
this is now unnecessary,' though still competent.* After the rare, 
examination-in- chief, the opposite party may not only cross- 



(a) Act I & 2 Vict c. 105. The substance cannot be varied ; and 
McLaughlin v. Douglas <Sr» Kidston^ 1863, 4 Irv. 273. 

(b) See § 170, sup. (c) D. 1 67 1-9. 

(d) Acts I & 2 Vict. c. 105 ; 28 & 29 Vict. c. 9. 

(e) D. 1977-86; A. S. 16 Feb. 1841, § 48; Steph. Art. 127. 

(f ) Act 3 & 4 Vict, c 59, § 2. 

(g) Reid^ 1873, 2 Coup. 415. 
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Ch. xix. examine the witness on the same points, but examine him as to 

§186. ^^y Qtiie,. relevant matters ; * but a pursuer has been held 

Cross may debarred from cross-examining a witness of the defender on a 

embrace new branch of the case on which he himself had led no evidence.'* 
poiots. 

After cross-examination, the witness maybe re-examined by his 

Re-examina- adducer. After re-examination he cannot be re-cross-examined, 

*'^"' but the Court may allow any competent question to be put to 

him for the purpose of removing doubt Lastly, the judge may 

Examination put any questions to the witness which he thinks necessary, or 

^ ^ which have been suggested by the jury. The usual sequence 

of examination may, however, be altered. The cross-examina- 
Sequence of tion, for example, may be deferred to a later stage of the case ; 
may be ^^ ^ witness may be examined a second time on a different 

aliered. branch, and for this purpose he may be recalled, unless he has 

been present in court and heard the other evidence on the 

subject, or has been tutored in the interim.® A witness will 

Witness may also, on timeous application, be recalled for the purpose of 

be recalled. . ./. • • - 1 

rectifymg a mistake. 

Leading Questions suggesting the answer desired are incompetent 

competent"' ^^^" objected to by the opposite party, but may be asked in 
except in cross-examination. <* Questions which assume the truth of 
cross. £^j.^g ^^2^^ li2iyQ neither been admitted nor proved are always 

objectionable.® 

IMPUGNING CREDIBILITY. 

187. The credibility of a witness maybe impugned 
by the party against whom he is adduced on the 
specific ground that he has committed a crime or 
offence indicating dishonesty, or that on a previous 

(a) Act 3 & 4 Vict. c. 59 § 4. 

(b) A. B, V. C. £>. 1844, 6 D. 1148. 

(c) Act 15 Vict. c. 27, § 4. 

(d) D. 1983-6 ; Mw'r, 1858, 3 Irv. 280; Steph. Art. 128. 

(e) See, for example, the improper use of the word * still * in APLarcn 
v. Butk, 1829, 7 S. 780. 
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specified occasion he made a statement inconsistent Ch. xix. 
with his evidence given in the witness-box, but not on — 
the general ground that he is a depraved person.* 

188. The fact that a witness has committed a specific crime challenge 
indicating dishonesty of character may be proved by his own must be on 
admission,^ and he cannot decline to answer whether he has S^und • 
been convicted of a crime.** A previous conviction may also 

be proved otherwise, but the fact that he has committed a 
crime for which he has not been tried cannot of course be 
proved incidentally. In trials for rape, however, the character except in case 
of the alleged sufiferer when examined as a witness may be of rape, 
assailed on general grounds, as the case usually turns almost 
exclusively on her evidence, and it may be difficult or impos- 
sible to prove specific offences against her.<^ But unchaste 
conduct on the part of the witness is deemed irrelevant if it' 
took place at some interval before the date of the offence, or 
with persons other than the prisoner.® 

189. If the evidence of a witness is to be impugned by prov- Proving 
ing that, on a previous specified occasion, he made a different s/^'^'^"*ton 
statement, a foundation for the proof must be laid by interro- former occa- 
gating him with regard to the statement in question.' If doubt ^°'*' 

is thrown on the veracity of a witness by subsequent and unex- 
pected evidence of a matter upon which he has not been cross- 
examined, the evidence is not incompetent, but he may be 

(a) D. 1 793-1813; 15 Vict, c 27, § I. 

(b) Xin^ V. AV«^, 1842, 4 D. 590 ; Blair, 1844, 2 Br. 167. 
{S^) Johnston^ I §45, 2 Br. 401. 

(d) D. 23, 29, 1800. 

(e) Reid, 1861, 4 Irv. 124. The latter of the above limitations, 
however, seems unduly strict, and if observed in practice would gene- 
rally prevent the accused from leading any evidence at all as to the 
woman's character. See Dignan, 1854, I Irv. 357. Specific notice of 
the defence should be given to the prosecutor : Reidy sup. \ Forbes, 
1858, 3 Irv. 186. 

(f) Act 15 Vict. c. 27, § 3 ; Calls. Call, 1870, 9 M. 177 ; Robertson 
v. ^teuart^ 1874, i R. 530. 
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Ch. xix. recalled to explain it.* It has been held incompetent to dis- 

8j[89. credit the evidence of a witness by proving that he made a 

Different different statement on precognition,^ but such proof seems to 

preoSe^tion ^^^^ ^^^" competent before the passing of the act cited,® and 

to be expressly sanctioned by it, and must probably be regarded 

as admissible quantum vaieat.^ 
Cross regard- IQO. If a witness is cross-examined for the purpose of testing 
ing character jjjg credibility or impugning his character, it is within the dis- 
reasonable. cretion of the Court to disallow questions referring to a remote 

period, or containing imputations which would not materially 

affect the credibility of the witness.* 
Other modes Interest, agency, or relationship, malice or enmity, or other 
IJjg ' ground on which a witness might formerly have been excluded, 

may be proved by himself or by other evidence for the purpose 

of impairing his credibility.' 
Party may • Although, as a rule, it is the party against whom a witness is 
own witness • adduced who is entitled to impeach his veracity, the adducer 
unless hostile may competently discredit a hostile witness whom he has been 
wit£™^ compelled to call, or one who appears to have been tampered 

with by his opponent.* 

REFRESHING MEMORY. 

191. A witness may refresh his memory during 

(a) Act 15 Vict. 27, § 4; Robertson v. Mackenzie^ 1856, 2 Irv. 411. 

(b) O'Donnel, 1 855, 2 Irv. 236 ; L. J. Clk. Inglis & L. Neaves in 
Emslic V. Alexander^ 1862, I M. 209. 

(c) D. 1808. 

(d) Such proof was admitted in Robertson, 1873, 2 Coup. 495 ; but 
it was observed that the precognition was not on oath, while the evi- 
dence was. Cf. § 38, sup, 

(e) Common practice. See also Innes v. Innes, 1837, 2 S. ft M*L. 
417 ; Reid, 1 861, 4 Irv. 124. In England, where no such humane safe- 
guard exists, cross-examinations are frequently in the highest d^^ree 
inquisitorial and oppressive. (Sec Steph. Note 46.) 

(f) L. J. Clk. Hope in Kings, King, 1841, 4 D. 128. 

(g) L. Mackenzie in Keddie v. Christie, 1848, II D. 145, 150; I^ 
Ch. Com. Adam in Manuel v. Fraser, 1818, I Mur. 390, and in Smith 
V. Puller, 1820, 2 Mur. 346. 
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examination by referring to notes made by himself Ch. xix. 
at or shortly after the date of the transaction in — .' 
question, or to memoranda written by others, pro- 
vided he has read them and is satisfied of their 
accuracy.* 

192. A witness when under examination must, as a rule, give Witness must 

his evidence orally, and from his own unaided recollection, and speak from 

t , , , . memory; 

he cannot competently read or tender a prepared written state- but may use 

ment in reply to the questions he is asked : ^ but he mav refresh '^°*^, *o ^^' 

call details 
his memory as to dates, sums of money, measurements, or 

other details, by means of notes made by himself or under his 
authority.® Such memoranda may be quite informal,*^ and they Notes need 
need not be lodged in process ; * but the cross-examining ?^ ^® 
counsel is entitled to see them.' Copies of such memoranda, 
however, may not be used if their accuracy seems doubtful.* 

A witness being entitled to refresh his memory from informal Previous de- 
notes, should a fortiori be allowed to use for the same purpose bably avail- 
a formal deposition emitted by him on a previous occasion.^ able. 

193. Medical or other scientific witnesses are allowed, con- Medical 
trary to the general rule, and particularly in criminal cases, to different posi- 
read and swear to reports they have drawn up, on the ground tion. 

that the circumstances are often too minute and complex to be 

remembered accurately ; but such reports must be libelled on 

and lodged with the clerk of Court like other productions.* 

An expert may refresh his memory by reference to a scientific Expert may 
^ ' ^ ^ refer to trea- 

' ~ tise. 

(a) D. 2005-15 ; Steph. Art. 136-7. 

(b) Hook y. Hook, 1852, 14 D. 544. 

(c) Wilson^ 1861, 4 Irv. 42; Gibb, 1871, 2 Coup. 35. 

(d) Wilsons. Glasgow &* S, W. Rail, 1851, 14 D. i. 

(e) Graham's Trs, v. White, 1829, 5 Mur. 95. 

(f) D. 2015; Steph. Art. 137. 

(g) Campbell y. Macfarlane, 1 840, 2 D. 663. 

(h) Mags, of Brechin, 1835, 13 S. 556 ; ^ § 193; but see Cogan v. 
Lyon, 1834, 12 S. 569. 

(i) Macnamaray 1861, 4 Irv. 131 ; Macpherson, 1845, 2 Br. 450. 
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Ch. xix. treatise, passages from which become evidence when adopted 
§_[f3. by him.* 

NUMBER OF WITNESSES. 

194. No issue or libel can be proved by the un- 
supported testimony of a single witness ; but when a 
number of connected facts are in issue, each of them 
may generally be proved by one witness.* 

Cne witness 195. If the evidence of a single witness regarding the facts 
corrolSrated ^" is5ue be direct and distinct, and be corroborated by indirect 
evidence, the facts will generally be held to be proved ; but if 
the only direct evidence be that of a particeps criminis^ it 
requires stronger corroboration from unsuspected testimony.*^ 
One witness suffices to prove a criminal libel if corroborated by 
One witness ^^^ admission of guilt in the prisoner's declaration. When the 

to each of facts in issue are substantially connected, or sho^v system or 

similar acts , . . „ 1,1 

sufficient. design, one witness suffices to prove each, as when they consist 

of a series of thefts of the same character, committed in the 
same locality and about the same time,** or several repetitions 
of the same slander,® or several acts of adultery with the same 
Indirect evi- person/ and probably also with different persons.* In actions 
terv^enoueh^ °^ divorce, adultery may be inferred from circumstances, with- 
out direct proof of any specific act.^ 
Two wit- To the above rule there are several statutory exceptions. In 

s^^to"^^^" ^ prosecution for seditious or treasonable words or practices, 

(a) D. I178 ; Steph. Art. 137 ; sup, § 59. 

(b) D. 2038-44 ; Stair 4, 43, 1-3 ; 2 Hume, 382. 

(c) Campbell^ 1 85 5, 2 Irv. 232. 

(d) Connmon practice. 

(e) Ramsay v. Naime^ 1833, ii S. 1033, 1046; Dotigallv, Dougall, 
ib. 1020, 1026 ; L. Cowan in Wilson v. Wdr^ 1861, 24 D. 67, 75. 

(f ) Murray v. Murray^ 1847, 9 I^* 1556. 

(g) D. 2039. 

(h) L. Pr. Inglis in Walker v. Walker^ 1871, 9 M. 460 ; see also 
Act 1644, c. 184, in * Table of Statutes,* Appx. 
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each act or expression must be proved by two credible wit- Ch. xix. 
nesses.* On the other hand, in a prosecution for taking salmon § ^95' 
during close-time, the evidence of a single witness uncorro- treason, 
borated is declared sufficient to prove the offence.^ Lastly One witness 
may be mentioned the well-established practice of holding the fjj^y P*?^® 
illness or death of a witness or a juryman to be sufficiently ing, illness of 
proved by the evidence of one witness.® witness, &c. 

196. At a time when witnesses were held disqualified on 
account of relationship, interest, and on many other grounds, 
it frequently happened that the only existing evidence of the 
facts in issue was thereby excluded. To obviate the penuria Penuria its- 
testium which thus arose, it was the practice to admit, cum '''^'* 
noid^ a number of the witnesses who were deemed objectionable,*^ 
or to allow the judicial examination of the parties themselves.* 
13ut as almost the last relic of the old exclusionary rules with 
reg.nrd to civil cases has recently been swept away,' the 
question o{ penuria testium can hardly again arise.*^ 

(a) Act rr Vict. c. 12, § 4. 

(b) Act 31 & 32 Vict. c. 123, § 30 ;>// v. Piru, 1869, 7 M. 755. 

(c) Willox V. Farrell, 1848, 10 D. 807 ; A. S. 16 Feb. 1841, § 17. 

(d) D. 1 791-2. 

(e) D. 1394-1404; Surteesy, Wotherspoon^ 1872, 10 M. 355, 866. 

(f) By 16 Vict. c. 20, § 3, in conjunction with 37 & 38 Vict, c. 64, 
§ I, which repeals § 4 of the former act, so that the parties to an action 
and their husbands and wives are now admissible in all civil actions, 
and also (by § 2 of the later of these acts) in the quasi-criminal pro- 
ceedings relating to adultery? 

(g) Cf. §§ 166-7, sup. 
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OATH ON REFERENCE— OATH OF CALUMNY- 

AFFIDAVITS, 



l 

% 



III. 
Ch. XX. 

§ 197. 



Meaning of 
reference to 
oath. 



Court may 
refuse to 
allow it. 

When 
competent. 

May be made 
at any stage. 



PARTY MAY REFER CAUSE TO OATH OF ADVERSARY. 

197. One of the parties may refer the whole cause, 
or part of it, to his adversary's oath at any stage of 
the proceedings, unless he has already examined his 
adversary as a witness ; and the oath thus emitted is 
conclusive of the matters referred.* 

198. This exceptional mode of proof, which has been already 
mentioned,^ is permitted on the ground that, while a party is 
upon the evidence legally entitled to judgment, he may possibly, 
when his conscience is appealed to, admit the justice of his 
adversary's case. The Court may, however, see cause to refuse 
to allow the reference.® This mode of proof is competent in 
civil cases only, and not in such as involve penal consequences, 
except of consent.** 

The reference may be made at any stage of the proceedings, 
provided the party to whom it is to be made has not been 



(a) D. 1 536-1620; 16 Vict. c. 20, § 5 ; Bell's Pr. 2263; L. Mon- 
creiff in Pattinson v. Robinson^ 1846, 9 D. 226. 

(b) Slip, Chap. XV. 

(c) L. Chan. Lyndhurst in Ritchie v. Mackay^ 1829, 3 W. & S. 490 ; 
Paiiinsoftf sup. 

(d) Conacher v. Conacher^ 1859, 21 D. 597. 
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adduced as a witness.* It may even be made after judgment Ch. xx, 

of the House of Lords,^ if decree has not yet been extracted, and §^98. 

it is also competent after the parties have renounced probation.® 

The reference must be made judicially, and it differs from the Must be made 

evidence of a witness in being conclusive with regard to the judicially. 

matters referred, and incapable of being contradicted by other 

evidence. The party referring may resile from the reference. May be re* 

but the Court may refuse to allow a retractation if the opposite J^acted by 

^ ^^ leave of 

party would thereby be prejudiced.* The party referred to may Court. 

* defer ' any matter with which he is imperfectly acquainted to 

the oath of his opponent.* 

199. Reference to the oath of a party's agent or mandatary is Reference to 
competent when he has full authority to bind his principal, and o^^h of 
when the principal is entirely ignorant of the matter in issue.' 
On the other hand, if reference be made to the party's oath, and 
he depone that his agent alone is acquainted with the matter, 
reference to the agent's oath does not become competent, but 
he may probably be examined as a witness.* If the whole to oath of 
business of a firm is intrusted to one partner, his oath may be ^ ^^^'* 
referred to and will bind the firm in matters connected with its 
business.^ But, while the constitution of a debt may be proved 
by reference to the oath of one of several partners, each having 
power to bind the firm, its subsistence can only be proved by a 
reference to all.* 

So, also, reference may be made to the oath of a party's wife to oath of 
with regard to matters falling \xndi^r\\tr prcepositura, or relating ^^"^ ^^^ ^^ 
to her separate estate,^ and to the oath of a tutor as to matters * 

(a) Act 16 Vict c. 20, § 5. 

(b) Longivorth v. Yelvertotty 1867, 5 M., H. L., 144. 

(c) Ansiruther v. WilkUy 1856, 18 D. 405. 

(d) Dick y. Hutton, 1876, 3 R. 448. 

(e) Ersk. 4, 2, 8. (f) D. 1590-2. 

(g) Cf,%%dA~^^5up,\Mackays. Ure, 1847, 10D.89; 1849, il D. 982. 
(h) Gow V. Macdonaldt 1827, 5 S. 472. 

(i) M^Nab v. Lockhart, 1843, 5 D. 1014 ; L. J. Clk. Hope in Broom 
v. Edgley, ib, 1087, 1094. 

(j) I Fraser, H. & W. 2d ed. 628; Giffords. Rennie, 1853, 15 D. 451. 
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Ch. XX. 
§199. 

to oath of 
trustee. 

Oath of 
agent not 
• oath of 
party' re- 
quired by 
statute. 



falling strictly within his administration,* but not to the oath of 
a curator with regard to the affairs of his ward. Reference to 
the oath of a trustee is also competent with regard to matters 
falling exclusively under his management* 

On the other hand, it is important to observe that, when 
proof is expressly limited by statute to the writ or oath of the 
party or of the debtor, a reference to the oath of the party's 
agent or manager will not be sustained.^ 



Construction 
of oath. 



CONSTRUCTION OF OATH — INTRINSIC AND EXTRINSIC 

QUALIFICATIONS. 

200. When an admission on oath is coupled with 
an explanation or qualification which neutralises it, 
effect must be given to the qualification when in- 
trinsic to, or inseparable from, the admission ; but if 
the qualification be extrinsic to, or separable from, 
the admission, it will be disregarded, unless proved 
by the deponent otherwise than by his own state- 
ment/ 

201. It must be borne in mind that the construction of an 
oath varies in accordance with the circumstances in which the 
reference is made. The whole of the facts in issue, for ex- 
ample, may after the failure of other proof be referred to the 
party's oath ; ^^ or a party may be required by statute to prove 
the constitution and subsistence of a debt, or its subsistence 
only, by his opponent's oath, or to prove in the same limited 
manner that an apparently absolute conveyance is really a 

(a) Stair, i, 6, 2a 

(b) Nisbet's Trs, v. Morrison's Trs, 1829, 7 S. 307 ; see also BcT' 
iram^ inf, 

(c) Bertram dr» Co, v. Stewart* s Trs, 1874, 2 R. 255. 

(d) D. 1621-56. (e) Sup. §§ 197-8. 
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trust. The general rules for the construction of qualified oaths Ch. xx. 
are, however, substantially the same in all cases. § ^^' 

The oath is generally conclusive with regard to the matters Oath on re- 
referred, though contradicted by other evidence, or even by the ^rence gene- 
j , ... . - . . ,.„ rally con- 

deponent s writ, but Its construction often gives rise to difn- elusive. 

culty. The statement, non nemini, is inconclusive ; but if the ^^;, memini. 

matter be 2i factum proprium, or one which the deponent could 

not fail to remember, this answer is deemed equivalent to an 

admission. 

As a rule, the direct statements of fact made by the deponent Comments 

are alone held to constitute his deposition, his comments and and infer- 

inferences being disregarded. If, for example, a debtor depone garded. 

that he gave money to a friend to pay the debt, and that he 

supposes the debt was paid by him, though he never heard 

that it was paid or saw a receipt, the oath is held to be 

affirmative, and to prove resting-owing, the giving of money 

to a friend being per se inconclusive, and the inference being 

disregarded as irrelevant* So, also, if documents or accounts Documents 

be imported into the deposition, they must be produced, and ""eferred to 
V J > ' r y Ml t J- 1 -I V mustbepro- 

the deponent s construction of them will be disregarded.** duced. 

202. The distinction between intrinsic and extrinsic quali- intrinsic 
fications is sometimes narrow. To the former class belong: qualifica- 
the following cases, in which the admission is neutralised by 
the qualification : — An admission by a deponent sued for re- 
payment of money that he received it, but as a gift,*' or 
to be repaid by board and lodging ; ^ an admission by a 
party sued under a verbal contract that it was entered into, 
but was not to be binding till reduced to writing ; * an 
admission by a party that he signed a document, but by 
mistake ; ' an admission by a party sued for wages that 



(a) Crichton v. Campbell^ 1857, 19 D. 661. 

(b) Hunter v. Geddes^ 1835, 13 S. 369. 

(c) Stewart v. Walpole, 1804, Hume, 416. 

(d) Thomson v. Duncan^ 1855, 17 D. 108 1. 

(e) Campbell V. Douglas^ 1676, M. 8470 & 13,203. 

(f) Agnewv, Macrae^ 1782, M, 13,219. 



** tions ; 
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Ch. XX. the services were rendered, but in return for board and 

8_^ lodging ; * an admission by a party sued for the price of 

goods that they were furnished, but on the credit of some 

one else,** or that they were not to be paid for in money,® or 

They gene- that they were rejected as being of bad quality.* In all these 

coi^titution. ^*s^s t^^ so-called qualification is obviously a denial that the 

alleged contract was ever entered into or that a debt was 

. constituted. So also, in claims under a prescribed bill, it is 

qualifications generally an intrinsic qualification of the deponent's oath 

in oaths as to that the bill was granted for an illegal consideration, the 

qualification being a denial that any debt has been l^^y 

constituted.® 

Distinction 203. Where, on the other hand, the constitution of the obli- 

between in- gation is admitted, but discharge by a subsequent transaction 

extrinsic i^ averred, the qualification is intrinsic if the deponent swears 

qualifica- that the creditor agreed to the discharge, but extrinsic if the 

deponent merely believed or understood that the debt was so 

discharged.' 

This rule, which applies chiefly to the case of proving the 
subsistence of a debt which has fallen under the operation of 
the triennial, quinquennial, or sexennial limitation, may be some- 
what expanded as follows : — 
Canons of ('•) A statement by the deponent that there was a stipulation 

construction, at the contraction of the debt that it should be extinguished 
otherwise than by a payment in money, and that the stipula- 
tion was acted upon, is an intrinsic qualification, negativing the 
subsistence. 

(a) Alcock v. Easson^ 1 842, 5 D. 356. 

(b) Meyer <5r» Mortimer v. Lennard, 1851, 14 D. 99. 

(c) Lauder y. APGibbotij 1727, M. 13,206. 

(d) Trotter y. Clarkf 1667, M. 13,204. 

(e) D. 445. 

(f) Hamilton s Exrs, v. Struthers^ 1858, 21 D. 51; Thomson v. 
Duncan^ 1855, 17 D. 1081 ; Cowbrough <Sr» Co, v. Robertson^ 1879, 6 R. 
1 301. In Thomson's case (second branch) there was no explicit state* 
ment that the creditor had agreed to dischai^e the debt, while in 
Cowbrough's case it was otherwise. 
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(2.) A statement that by express subsequent agreement the Ch. xx. 
debt was discharged otherwise than by payment is also intrinsic %^3 ' 

(3.) A statement that the creditor expressly agreed to forgive 
the debt is also intrinsic and negative. 

(4.) The same is the case when it is stated that the creditor 
agreed to hold the debt compensated. 

(5.) But if the deponent merely states his belief or under- 
standing that the debt was extinguished by compensation or 
other subsequent transaction, the qualification is extrinsic, and he 
must bear the onus of proving that it was truly so extinguished.* 

Thus, where a servant suing for wages is met by the defence Extrinsic 
that they have been forfeited in consequence of his misconduct, Sq^J ^^" 
the qualification of forfeiture is extrinsic to the admission that 
the debt subsists, and must be proved otherwise than by the 
deponent's oath.^ 

204. Again, if the deponent admit that a verbal obligation Cases of 
was entered into and allege a verbal discharge, the qualification ^"{^^^ ^"f 
is intrinsic to the admission and neutralises it. If, however, he tracts differ, 
admit the validity of a written obligation, but aver the adjection 
of a verbal condition, or that the obligation was discharged 
verbally, the qualification is deemed extrinsic and will be dis- 
regarded, on the ground that a written obligation cannot usually 
be modified or discharged verbally.® 

When an averment of discharge is intrinsic to the oath, the Consent the 

mode in which it was effected is immaterial, the essential ^^"ti^ 

point. 

requirement being an explicit statement by the deponent that 

the creditor consented to the discharge.** 

When the averment of discharge is extrinsic, being dependent Extrinsic 

on the construction of a document or on the validity of a plea of Q^ialification 

' * must be 

compensation, the Court must decide whether the defence is proved. 

sufficiently proved otherwise than by the deposition f and if 

(a) L. Deas in Cozvbroughy sup, 

(b) Workman v. Youngs 1699, M. 13,234. 

(c) Ersk. 4, 2, 13 ; Christie v. Christie^ 174$, M. 13,225 ; Blair v. 
Balfour^ 1748, M. 13,217. 

(d) Cases of Cowbrough and Thomson^ sup. (e) D. 456-8. 
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Ch. XX. the amount of the debt be disputed, it may be ascertained by 
§M4. proof prou^ dejure^ 

OATH OF CALUMNY — AFFIDAVITS. 

205. A creditor or a pursuer is frequently required 
to establish a primd facie case by making oath that 
his claim is just; but such oath must generally be 
corroborated by other evidence.^ 

Q , - . 206. Among such preliminary statements on oath, one of the 
umny, or de- most familiar is the oath de calumnid, or a declaration that the 

daration that cause is free from calumnia (* quirk or quibble,' or *bad faith'), 
cause IS just. x ^ ^ ^ x 

Originally the pursuer was required to take this oath m every 

Now used in case, but it is now in disuse except in consistorial causes.^ It 
consistorial jg usually administered by the Lord Ordinary after the action 

cases onlv 

has been found relevant and immediately before the beginning 

of the proof ; but it may, on cause shown, be taken on com- 

mission.** 

Affidavit 207. An affidavit, or ex parte statement on oath before a magis- 

sometimes trate or justice of peace or the judge ordinary, and committed 

prima facie ^° writing, is usually admissible without extrinsic proof of its 
evidence. _^ 

(a) Hepburn v. Hepburn^ 1806, Hume, 417; Thomson, sup. ; Fife v. 
Innes, i860, 23 D. 30. In each case it is important to attend to the 
precise circumstances in which the reference is made, and to the precise 
terms of the oath emitted ; and in each case the question is one of fact 
rather than of law, so that no very satisfactory general rule on the 
subject can be laid down. It has been said, for example, that what- 
ever is pars ejusdem negotii is intrinsic, while aliud negotium is extrinsic. 
The former proposition is generally true, unless one part of the nego» 
Hum be in writing and another verbal (note c, p. 143, sup.) ; but the 
latter is only true when the creditor is not said to have agreed to it. 
(See L. Wood in Thomson, and L. Deas in Cowbrough, sup,, and in 
Cooper y. Marshall, 1877, 5 R. 258.) 

(b) D. 1526-37, 1662-9. 

(c) Act II Geo. IV. & I Will. c. 69, § 36. 

(d) Murray v. Murray, 1846, 8 D. 535. 
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genuineness, for the limited purpose of enabling a party to Ch. xx. 
establish a pHmd facie foundation for a claim which he must §207. 
afterwards substantiate by other evidence. As in the case of Mustberegu- 
other formal and official documents, its admissibility in evidence ^ ^'^ ^°""* 
depends on its regularity in point of form.* Among the statutes Required in 
which require certain claims to be supported by affidavits may ^°™® *^*^^ 
be mentioned the Entail Amendment Act, 1848, the Bankruptcy 
Act, 1856, and the Confirmation of Executors Act, 1858.^ The by Act of 
Act of Sederunt 10 Feb. 1841, § 17,*^ also requires the produc- Sederunt ; 
tion of an affidavit to satisfy the Court that a witness is likely 
to be unable to attend a jury-trial. At common law an affidavit At common 
is required in an application for a warrant of apprehension of a 
debtor in meditcUione fugce,^ The abuse of affidavit^ is checked 
by the Act 5 & 6 Will. IV. c. 62. 

As the person against whom an affidavit is used has no Affidavits in- 
opportunity of cross-examining the deponent, such documents ^i"^^^*^^^ °^ 
are not admissible on the merits of the case, or after the death 
of the deponent, or when he is abroad and refuses to give evi- 
dence before a commission of the Court.® 

(a) Jardine v. Harviey 1848, 10 D. 1 501. 

(b) Acts II & 12 Vict. c. 36, § 6 (and 16 & 17 Vict. c. 94, § 17) ; 19 
& 20 Vict. c. 79, §§ 22, 58, 147 ; 21 & 22 Vict. c. 56, § 17. 

(c) Cy. §§ 208-11, /«/ 

(d) 2 Bell's Com. 559. 

(e) Mags, of Aberdeen v. More^ 1813, Hume, 502; Glyn y.fohnston, 
1834, 13 S. 126. 
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Ch. xxi. 

§308. 



Witness exa- 
mined on 
commission, 
when ill, 
aged, or 
necessarily 
absent. 



CHAPTER XXL 

EVIDENCE ON COMMISSION IN CIVIL CASES- 
DEPOSITIONS IN CRIMINAL CASES. 

COMMISSION BEFORE ISSUES ORDERED. 

208. When one of the parties to a cause in which 
issues have not been ordered states that it is probable 
that one or more of his witnesses will be prevented 
from attending the trial by illness, old age, or 
necessary absence from the country, he may apply 
to the Court for a commission to examine them ; and 
their depositions will then He in retentis till the 
trial.* 

209. This rule, which belongs rather to the law of procedure 
than to that of evidence, forms an exception to the rule that 
witnesses are required to depone orally in causd}* The witness 
must be incapacitated from travelling by illness,® or by old age ; * 
or his absence must be unavoidable.® But a statement that the 

(a) D. 1939-53; 2 Mackay, 76 et seq, ; A. S. ii Mar. 1800 ; A. S. 
II July 1828, § 117. 

(b) Sup, § 184. 

(c) Gordon v. Orrokf 1849, ii D. 1358; Willox v. Farrell^ 1848, 
10 D. 807. 

(d) Seventy years or upwards : Watsons^ 1829, 8 S. 261 ; A. S. 
1828, sup, 

(e) Clouston v. Morris , 1848, 20 Jur. 228; Ferricrv, Berry ^ 1822, 
I S. 560 (512). 
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witness intended to emigrate has been held sufficient.* Proof Ch. xxi. 
of the witness's age is led before the commissioner,^ but sufficient §^^* 
proof of illness must be adduced to the Court before the com- One witness 
mission is granted, one witness generally sufficing.** Objections fJJ^y prove 
to the depositions so taken are usually pleaded at the trial,^ 
but preliminary objections may be disposed of by the Court, ^^^^^'^^f. 
and questions of confidentiality by the commissioner. . 

The depositions can only be used if the witness be actually interroga- 
prevented from attending the trial, in which case it was formerly Jj?"^ ^^^^^ 
the rule that he should be again examined before the trial on ^ith, 
adjusted interrogatories ; * but these are now invariably dis- 
pensed with of consent, and they cannot be required when the 
witness is a foreigner, and probably beyond the jurisdiction of except when 
the Court.' Interrogatories, however, are necessary when the witness 
commission is to be executed in a foreign country, unless dis- * ^^ * 
pensed with by the parties.^ 

Authority to grant commissions for the examination of wit- Commission 
nesses unable to attend a trial was conferred upon the Sheriff ^^ted by 
Court by a subsequent Act of Sederunt.^ Sheriff. 

AFTER ISSUES ORDERED. 

210. In cases in which issues have been adjusted, 
or a proof before a judge allowed, the party applying 
for a commission must prove to the satisfaction of 
the Court that the witnesses are likely to be unable 
to attend the trial, owing to illness, infirmity, old 

(a) Munro v. Mackenzie^ 23 June 1 83 1, F. C. 

(b) Watsons^ sup, ; Morrison v. Cowan^ 1 828, 6 S. 1082. 

(c) WilloXy sup. 

(d) Copland Y. Bethune, 1827, 5 S. 272 ; A. S. 16 Feb. 1841, § 17. 

(e) A. S. 16 Feb. 1841, § 17. 

(f) Boettcher v. Carron Co, 1861, 23 D. 322. 

(g) L. J. Clk. Patten in M'Lean &> Hope v. Fleming^ 1867, 5 M. 

579. 
(h) A. S. 10 July 1839, §73. 
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Ch. xxi. age, or intended absence, and must adjust interroga- 
— * tories on which the examination is to take place; 
but in proofs before a judge these may be dispensed 
with of consent.* 

Disability of 211. The chief differences between this rule and the preced- 
be^DTOved^^ ing are that in this case the witnesses must be named in the 
application,^ that ' it shall be made out on oath to the satis- 
faction of the Court ' that the witness is likely to be unable to 
Interroga- attend the trial, and that interrogatories are imperative.*' In 
ixsnsed with P'^oofs before a judge, however, and in cases of urgency inter- 
in proofs. rogatories are usually dispensed with.** The depositions thus 
Proof neces- taken, whether on interrogatories or not, can only be used at 
sary that wit- the trial if it be * established at the trial to the satisfaction of 
attend. the Court by affidavit or by oath ' that the witness is still unable 

to attend, such proof being however dispensed with in the case 
where the witness is a foreigner.® If a witness has been exa- 
jS ^w^ mined on interrogatories, and afterwards at the trial, but dies 
second trial, before a second trial, either his deposition on commission or 
deposition the judge's notes of his evidence at the first trial may be used 
at the second. A witness may also, on cause shown, be re- 
examined on commission with a view to a second triaL' A 
witness who has been examined on commission is entitled to 
have his deposition cancelled before being examined at the 
trial.* 

Sheriffs are empowered by statute to grant commissions to 
examine witnesses after the diet of proof has been fixed.*' 

(a) D. 1954-64 ; A S. 16 Feb. 1841, § 7 ; 2 Mackay, 76 et seq. 

(b) Grayv, Sutherland, 1849, II D. 1023. 

(c) McLean <Sr» Hope v. Fleming, 1867, $ M. 579. 

(d) A» V. B, 1831, 4 D. & And. 252. 

(e) Boettcher v. Carron Co, 1861, 23 D. 322. 

(f) Willox V. Farrellf 1848, 10 D. 807. 

(g) Kitchen v. Fisher, 182 1, 2 Mur. 590. 
(h) Act 16 & 17 Vict. c. 80, § 10. 
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DEPOSITIONS IN CRIMINAL CASES. Ch. xxi. 

§ 212. 

2X2. In criminal cases either the prosecutor or the — 
prisoner may cause a witness whose death is appre- 
hended to be examined before a magistrate, in order 
that his deposition may be read at the trial.* 

213. Application for authority to examine a witness who is Sick witness 
dangerously ill, proceeding on a medical certificate, is made to Jj^^e^ ^. 
the judge ordinary or to a magistrate. It is unnecessary that fore a magis- 
the witness should be, or believe himself to be, dying.^ The ^^ ^* 
deposition is taken by the magistrate, or in his presence, by 
the procurator-fiscal and is signed by the magistrate, who with 
another witness must prove the deposition at the trial. Such 
depositions are unsatisfactory, being exparte,^ 

These depositions must not be confounded with 'dying declara- Dying ac- 
tions,' or informal statements made by dying persons. Secondary clarations. 
evidence of such declarations, if they are relevant, is admissible 
under the rule which permits proof of statements by deceased 
persons who would have been competent witnesses.*^ It is not 
necessary that the declarant should believe himself to be dying, 
although such a belief will generally enhance his credibility.® 

On the other hand, affidavits, certificates, or other written 
statements by deceased or absent persons, are inadmissible, 
both in criminal and civil cases, the circumstances under which 
they were made being unknown.' 

(a) D. 1965-7 ; Macd. 2d ed. 511 ; Stewart ^ 1855, 2 Irv. 166. 

(b) BrodUf 1846, Ark. 45. 

(c) In England they are inadmissible unless the opposite party had 
an opportunity of cross-examining the deponent (30 & 31 Vict. c. 35, 
§ 6) ; and there is a similar provision regarding depositions in civil 
cases (II & 12 Vict c. 42, § 17). 

(d) Sup, § 39. 

(e) Such evidence is inadmissible in England, unless the declarant 
believed himself to be dying. (Steph. Art. 26.) 

(f) Mad, Smith, 1857, 2 Irv. 648; Cavaiari, 1854, I Irv. 564; 
sup. §§ 39, 58-9. 
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CHAPTER XXII. 

PRODUCTION AND RECOVERY OF WRITINGS. 
III. 

Ch. xxii. 214. Any one having a right to or interest in a 
— ' document may insist on its being produced by the 
person in possession of it ; and a party to an action 
may frequently, for the purpose of proving his case, 
compel the opposite party, and even third parties, to 
exhibit documents to which he himself has no right.* 

Diligence 2 1 5. When no action is in dependence, a party claiming a 

incompetent right to documents in the hands of third persons must establish 

Wiien no 2iC" 

tion depend- his right in an action of exhibition.^ In cases of urgency, 

ing' however, the Court may, on application, take measures for the 

preservation of documents which are likely to be destroyed.*' 

Specification When an action is in dependence, the party who seeks to 
recover documents either from his opponent or from third 
parties is required to tender a list or specification of those rele- 
vant to the issue ; and diligence will only be granted if he has 

Title-deeds, already laid a sufficient foundation for his case.*^ He cannot, 
for example, require exhibition of his opponent's title-deeds 

(a) D. 1328-72 ; I Mackay, 467 et se^, 

(b) Campbell y, Ly, Crawford^ 1826, 2 W. & S. 440. 

(c) Off, of State v. E, Stirling, 1833, 1 1 S. 62$; OrrokY, Gordon, 
1847, 10 D. 35 ; see also § 180, sup, 

(d) Curror\. Dickson, 1857, 19 D. 991 ; Greigv, Crosbie, 1855, 18 
D. 193. Diligence will not be granted to a pursuer in order that he 
may * fish for grounds of action * (L. Ivory in Greig), 



of documents 
necessary 
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unless he has averred a substantial ground for his demand ; Ch. xxii. 
and still less can he call for the title-deeds of a third party.* ^^^ 

When business-books are called for, the pertinent entries are Business- 
usually excerpted at the sight of a commissioner, in order that books, 
the private transactions of the haver or party may be protected 
against publicity. If the documents are deemed by the com- Confidential 
missioner or by the Court to be of ^a confidential character, documents, 
such as letters passing between a party and his law-agent with 
regard to the case in hand, the opposite party cannot recover 
them.^ 

The documents must of course be relevant, and they must Documents 

be of such a kind as may be used in evidence. Letters, for ^^^ ^ ®^^" 

dence. 

instance, unless proved or admitted, or forming part of a corre- 
spondence in re mercatorid^ cannot be recovered ; and docu- letters some- 
ments cannot be demanded for the purpose of refreshing the Jj™^ ^^' 
memory of a witness or of preparing precognitions.® Letters 
passing between a mercantile firm and their workmen relating 
to a contract have been held admissible, while those passing 
between members of the firm have been excluded as confi- 
dential.<^ 
216. A commission for the examination of havers granted by Commission 

any Court in Scotland is enforcible in any part of the United ™ay he exe- 
« cuted in any 

Kingdom.® Arbiters can compel the production of documents part of king- 
by parties to the submission, but not by third parties, unless dom. 
the authority of the Court of Session or the Sheriff Court be Power of ar- 
interponed to the commission granted by them.' biters. 

The * haver ' or custodier of the documents called for must Haver cannot 
answer all questions pertinent to the existence or recovery of he ejcamined 
documents which he possesses or has ceased to possess. If he 
has destroyed any of them, he may be required to state when, 



(a) Fisher v. Bontine, 1827, 6 S. 330. 

(b) Cf. §§ 174-6, 180, sup, 

(c) Livingstone v. Dinwoodie, i860, 22 D. 1333. 

(d) Tannett, Walker, 6* Co. v. Hannay, 1873, 1 1 M. 931. 

(e) Acts S & 6 Vict c 82, § 5 ; 16 & 17 Vict, c 80, § 11. 

(f ) Blaikies v. Aberdeen Rail 1851, 13 D. 1307. 
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Ch. xxil where, and why he did so. But it is incompetent to examine 

§ 217. him with regard to the merits of the cause.* 
Production of 2 1 7. Documents preserved in a public register or in the 
registered custody of another Court may be produced under a warrant of 
transmission granted by the Court.^ The Court will not autho- 
rise public documents to be sent out of Scotland,^ but private 
documents may be sent out of the country on sufficient cause 
shown.* 

(a) A. S. 22 Feb. 1688, & 11 Mar. 1800 ; Cu/len v. Thomson 6^ JiTerr, 
1863, I M. 284. 

(b) A. S. 16 Feb. 1841, § 20, & 24 Dec. 1838, § 15. 

(c) Kennedy f 1880, 7 R. 1129. 

(d) Macdmald^ 1877, 5 R. 44. 
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TABLE OF STATUTES.' 



1449, c. 18 : Leases valid against singular successors. 

^579> c. 75 : Authentic extract from register of homings to make 
equal faith with the principal 

1579, c. 80: Writs importing heritable title and other obliga- 
tions of importance to be subscribed by the parties if they 
can write, otherwise by two notaries before four witnesses,^ 
under pain of nullity. 

1679, c. 83 (Triennial Limitation) : No action to lie 
after three years for house-rents, servants' wages, 
merchants' accounts, and other like debts not 
founded on written obligations, unless the cre- 
ditor prove his claim by the writ or oath of his 
debtor. 

1581,0. 119: Extract from register of inhibitions and interdic- 
tions equivalent to the original, but may be challenged by 
way of action or exception. 

^ This list contains the substance of the evidence acts, and also of 
many other enactments bearing more or less directly on the law of 
evidence, but is not intended to be exhaustive. 

* Now one notary or justice of peace and two witnesses : 37 & 38 
Vict, c 94, § 41. 
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1584, c. 133 : Ministers may act as notaries in the making of 
testaments. 

161 7, c. 16 : Extract from register of sasines, reversions, &c., to 
be equivalent to the original, except in case of improba- 
tion. 

1644, c. 184 (Scot. Acts, new foL ed., VI. i. 194) : Adultery may 
be inferred from circumstances, while by the old law it 
had to be proved by * scientes et videnies* 

1669, c. 9 (Quinquennial Limitation): Ministers' sti- 
pends, multures, maills and duties, and bargains 
concerning moveables to prescribe in five years, 
unless proved by the writ or oath of the 
defenders, 

1669, c. 9 (Vicennial Limitation) : Holograph missive 
letters and holograph bonds and subscriptions in 
account-books without witnesses to prescribe in 
twenty years, unless the verity of the said writ- 
ings be proved by the defender's oath, 

1681, c. 5 : Instrumentary witnesses must know the granter and 
see him sign or hear him acknowledge his subscription. 
The writer of the deed and the witnesses to be designed in 
the body of the writ.^ 

1 68 1, c. 20 : Protests of foreign bills to be registered within six 
months. 

1685, c. 38 : Regulates the registration of writs in the books of 
Session. 

1686, c. 3 : Interlocutors to be signed by the judge. 

1 Now unnecessary : 37 & 38 Vict. c. 94, § 38. 
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1696, c. 15 : Deeds may be written bookwise ; the pages to be 
numbered, and each page to be signed. 

1696, c. 18 : Sasines and other writs ineffectual against any one 
but the granter and his heirs unless booked in the register. 

1696, c. 25 (Blank Bonds. Proof of Trust): Bonds 
blank in grantee's name declared null. A deed 
cannot be proved to be in trust, except by the 
writ, lawfully subscribed, or the oath of the 
alleged trustee. 

1696, c 36 : Extends 168 1, c. 20, to inland bills. 

1698, c 4 : All probative writs may be registered for preserva- 
tion ; the principal deed to be returned ; extracts to make 
faith, except in improbations. 

1748: 21 Geo. II. c. 34 (Evidence, etc.): § 20. In trials for 
theft of cattle in the Highlands, the evidence of 2Lparticeps 
criminis. declared admissible ; but he is not to be liable to 
prosecution for his participation. 

1772 : 12 Geo. III. c. 12 (Sexennial Limitation) : § 37. 
Bills and promissory notes to be ineffectual * to 
produce any diligence or action ' after six years 
from the date when they become due. 

§ 39. But the debt contained in the bill, and 
its subsistence, may be proved after the six years 
by the writ or oath of the debtor. 

1783 : 23 Geo. III. c. 18, § 55 : Perpetuates 12 Geo. III. c» 12, 
§§ 37-40. 

1801: 41 Geo. III. c. 90, § 9: British Acts of Parliament printed 
by the King's printer to be received as conclusive evidence 
in Ireland, and Irish Acts so printed to be conclusive in 
Great Britain. 
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1809 : 49 Geo. III. c. 42 (Public Records): § 16. Extracts of 
writs in the register of the Great Seal to be conclusive. 

181 5 : 55 Geo. III. c. 42 (Jury Trial in Civil Causes): § 16. Regu- 
lates citation of witnesses. 

1819 : 59 Geo. III. c 35 (Jury Trial in Civil Causes ; amending 
55 Geo. III. c. 42) : § i. Civil actions on the ground of 
delict or quasi-delict, including breach of promise of mar- 
riage, seduction, and adultery, to be tried in the jury- 
court. 

1825: 6 Geo. IV. c 120 (Forms of Process): § 28. Repeats 
provision of 59 Geo. III. c. 35, § i, and requires certain 
causes to be tried by jury, viz., actions of damages for 
assault, libel, injury to property, breach of promise of 
marriage, seduction, adultery, delict or quasi-delict ; also 
actions under the edict nautae caupones^ actions for nui- 
sance, actions of reduction on the ground of insanity, 
facility and lesion, or force and fear, actions on policies 
of insurance, on charter-parties, on bills of lading, and for 
freight, on contracts of carriage, and for wages of masters 
and mariners.^ 

1830 : II Geo. IV. & i Will. IV. c. 37 (Criminal Law Amend- 
ment) : § 9. Conviction of a crime not to disqualify a 
witness. 

1830 : II Geo. IV. & i Will. IV. c. 69 Qury Trial in 
Civil Causes) : 

§ 33. Consistorial actions competent in the 
Court of Session only. 

§ 36. The Lord Ordinary to administer the 
oath of calumny to the pursuer in consistorial 
actions. The grounds of such actions to be sub- 
stantiated by sufficient evidence. 

^ Cf. Evidence Act 1866, § 4. 
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1835 : 5 & 6 Will. IV. c. 62 (Abolition of Oaths) : Substitutes 
declarations for oaths and affidavits in many different 
cases ; but not for the oath of allegiance or for oaths in 
courts of justice. 

1836 : 6 & 7 Will IV. c. 33 : Instruments of sasine not to be 
invalidated by erasures unless fraudulent, or unless the 
record be disconform to the instrument as presented for 
registration. 

1838 : I & 2 Vict. c. 105 (Validity of Oaths) : All 
persons to be bound by the oath administered 
in the form which they may declare binding. 

1840: 3 & 4 Vict. c. 59 (Evidence): § i. Witnesses 
admissible notwithstanding relationship to the 
party adducing them. 

§ 2. Examination in initialibus may be dis- 
pensed with. 

§ 3. A witness who has been in court during 
the examination of other witnesses not neces- 
sarily to be excluded from giving evidence. 

§ 4. Witnesses may be examined not only in 
cross, but also in causd by the parties against 
whom they are adduced. 

1842 : 5 & 6 Vict. c. 45 (Copyright): § 11. Copyrights to be 
registered, and certified copy of entry to be prima facie 
evidence of proprietorship. § 13. Assignations of copy- 
right to be registered. 

1843 ; 6 & 7 Vict. c. 34, § 4 : Certified copies of depositions 
on which a warrant of apprehension has been granted to 
be evidence. 
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1843 ; 6 & 7 Vict c. 82 (Commissions) : § 5. Superior Courts 
in any part of the United Kingdom empowered to compel 
attendance of witnesses before Commissioners appointed 
by Courts in another part of the kingdom. 

1844 : 7 & 8 Vict. c. 12, § 8 : Copyrights to be registered. 

1845 : 8 & 9 Vict, c 17 (Companies' Clauses) : § 12. Share- 
certificate to he primd facie evidence. 

1847 • 10 & II Vict c. 47 (Service of Heirs): § 13. Extracts of 
decrees of service, authenticated by the Director of Chan- 
cery or his depute, not challengeable except by reduction. ' 

1847 : 10 & II Vict c 51 (Crown Charters): § 20. Extracts 

from the record of precepts, certified by the Director of ' 

Chancery or his depute, to make faith except in impro- 
bations. 



1848: II Vict. c. 12 (Security of the Crown): § 4. 
Seditious words must be proved by two credible 
witnesses. 

1848: II & 12 Vict c. 36 (Entail Amendment): § 6. Heir in 
possession, in petition for disentail, &c., to make affidavit 
how far estate is burdened. 

1849 : 12 & 13 Vict, c Si> § 36 • Attested copies of documents 
in the office of the Accountant of Court to be probative. 

1850 : 13 & 14 Vict. c. 21, § 7 : Every Act of Parliament to be 
deemed a public act, and to be judicially noticed. 

1850 : 13 & 14 Vict c. 36 (Court of Session) : § 26. Witnesses 
abroad may be examined in consistorial cases on com- 
mission. 

§ 49. Evidence may be taken on commission except in 
the causes appropriated to jury-trial by 6 Geo. IV. c. 120. 
The Court may also allow evidence to be taken on com- j 

mission in any of the enumerated causes, except in actions I 

for libel, nuisance, or for damages. 
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1852: IS Vict. c. 27 (Evidence): § i. Witness not 
disqualified on account of having committed a 
crime, but may be examined on any point 
tending to affect his credibility. When an 
agent is adduced on behalf of his client, no 
question can be objected to on the ground of 
confidentiality. 

§ 3. A witness may be asked whether he 
made a different statement on a previous speci- 
fied occasion, and such previous statement may 
be proved. 

§ 4. Witnesses may be recalled. 

1852 : 15 & 16 Vict. c. 83 (Patents) : § 2. Copies or extracts of 
documents in the office of the Commissioners of Patents, 
certified under the seal of the office, to be evidence. 

§ 18. Extracts of patents recorded in Chancery, when 
duly authenticated, to be received in evidence. 

§ 35. Assignations of patents to be registered. Certified 
copies of entries in the register of proprietors in the Eng- 
lish Court of Chancery to be primA facie evidence. 

1853 : 16 Vict c. 20 (Evidence) : § 2. Repeals § 2 
of 15 Vict. c. 27, and also so much of § i as 
excluded the agent in a cause from being 
examined as a witness in it. 

g 3. Parties to a cause, and their husbands 
and wives, rendered admissible as witnesses in 
civil cases, but declared not competent or com- 
pellable to give evidence in criminal cases ; nor 
are husbands and wives competent or compellable 
to give evidence against each other regarding 
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matters communicated by one to the other dur- 
ing marriage. 

§ 4. The act not to apply to actions of divorce 
for adultery. (Repealed : 37 & 38 Vict. c. 64, 

§1.) 
§ 5. Adducing a party as a witness not to 

have the effect of a reference to his oath ; but de- 
clared incompetent for the party adducing him 
to refer the cause or any part of it to his oath 
after he has been adduced as a witness. 

1853 : 16 & 17 Vict. c. 80 (Sheriff Court) : § 10. Mode in 

which proofs are to be taken by sheriffs. Commission i 

may be granted to examine witnesses unable to attend. j 

§ 1 1. Certified copy of interlocutor to be warrant for citing 
witnesses and havers. 

1853 : 16 & 17 Vict. c. 115 (Patents): §§ 4, 5. Certified copies 
of recorded letters - patent and of specifications to be 
evidence. 

1854 : 17 & 18 Vict. c. 34 (Attendance of Witnesses) : § i. 
Superior Courts in Great Britain and Ireland may compel 
the attendance of witnesses, though not within their 
jurisdiction. 

1854: 17 & 18 Vict. c. 80 (Registration of Births, &c) : § 58. 
Extracts from the registers admissible in evidence. 

1854 : 17 & 18 Vict. c. 91 (Valuation of Lands) : § 34. Valuation 
Roll to be conclusive evidence of value of lands entered 
m It. 

1864 : 17 & 18 Vict. c. 104 (Merchant Shipping) : 
§§7, 107, 138, 158, 17s, 221, 249, 26s, 277. 
Various provisions as to authentication of docu- 
ments receivable in evidence. 
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§ 270. Depositions made in any part of the 
Queen's dominions to be admissible in subse- 
quent legal proceedings, if the witness cannot be 
found in the place where they are instituted, 
(i.) Depositions made in the United Kingdom 
inadmissible there. (2.) Depositions made in a 
British possession inadmissible in the same pos- 
session. (3.) Deposition inadmissible in criminal 
proceedings, unless it was made in presence of 
the accused. — The deposition, authenticated by 
the judge, magistrate, or consul, to be evidence 
without proof of the signature. 

§ 285. Entries in official log to be received in 
evidence. 

1854: 17 & 18 Vict cm (Bills of Lading) : § 3. Bill of 
lading in the hands of a consignee or indorsee for value 
to be conclusive evidence of shipment as against the 
master. 

1855 : 18 Vict. c. 29 : (Registration of Births, etc.) : § 5. Decrees 
of Court fixing personal status to be registered. 

1855 : 18 & 19 Vict. c. 119 (Passengers) : § 59. The Gazette 
or a copy by the Queen's printer to be evidence of orders 
in Council. 

1856 : 19 & 20 Vict. c. 56 (Court of Exchequer) : Act 16 Vict. 
c. 20, § 3, not to apply to revenue cases. 

1856 : 19 & 20 Vict. c. 58 (Registration of Voters) : § 17. 
Valuation Roll to be primd facie evidence of matters 
therein stated. § 44. Register to be conclusive evidence 
of a voter's qualification. 

L 



; 
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1866: 19 & 20 Vict. c. 60 (Mercantile Law Amend- 
ment) : § 6. Guarantees and cautionary obliga- 
tions to be in writing, otherwise to have no 
effect. 

§ 10. Date of a bill may be proved by parole, 
but undated bill not to warrant summary dili- 
gence, 

§ II. Acceptance of a bill must be in writing - 
on the bill, and signed by the acceptor or some I 
one authorised by him. 

§ 15. When a bill has been lost, stolen, or 
fraudulently obtained, the holder must prove 
that he gave value for it; and the proof may 
be by parole. 

1856 : 19 & 20 Vict. c. 79 (Bankruptcy) : § 22. Creditors 
to make oath as to the verity of their debts before the 
judge ordmary or a magistrate or justice of peace. 

§ 58. Such oath not to supersede the necessity for lead- 
ing evidence in court when required. 

§ 73. Copy of act and warrant in favour of the trustee, 
certified by the sheriff-clerk, and authenticated by a judge 
of the Court of Session to be primd facie evidence of the 
trustee's title throughout the United Kingdom. 

§§90, 91. The bankrupt's wife, family, servants, and 
others must answer all lawful questions and produce docu- 
ments. 

§ 95. Form of oath to be taken by the bankrupt on 
examination. 

§ 147. The bankrupt to make a declaration, or take an 
oath if required, before obtaining his discharge. 

§ 157. The Accountant in Bankruptcy to keep a register 
of sequestrations. 



\ 
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§ 174. Deliverances signed by the judge, and extracts 
or certified copies, to be primd facie evidence throughout 
the United Kingdom. 

1856 : 19 & 20 Vict. c. 113 (Evidence in Foreign Causes) : Pro- 
vides for the taking of evidence in the British Dominions 
relating to civil and commercial matters pending before 
foreign tribunals. §§ i, 6. Superior Courts may order the 
examination of witnesses and production of documents. 

1857 : 20 & 21 Vict. c. 26 (Long Leases) : § 15. Leases to be 
registered and returned to the parties with a certificate of 
registration thereon, which shall be probative of the regis- 
tration. Extracts to make faith, except in improbations. 

1858 : 21 & 22 Vict. c. 56 (Confirmation of Executors) : § 9. 
Interlocutor of commissary finding that deceased died 
domiciled in Scotland to be conclusive as to domicile. 
§ 12. Confirmation to have the same efiect in England as 
probate or letters of administration. § 17. Affidavit as to 
domicile to be made on applying for probate or adminis- 
tration. Interlocutor of commissary finding that deceased 
was domiciled in Scotland to be evidence. 

1858 : 21 & 22 Vict. c. 'jd (Titles to Land) : § 19. Extracts of 
titles recorded in the register of sasines probative unless 
offered to be improven. 

1859 : 22 Vict. c. 20 (Taking of Evidence): Provides for the 
taking of evidence in one part of the British Dominions 
in suits pending in another part. §§ i, 5. Superior Courts 
may grant commission for examination of witnesses and 
production of documents. 

1859 : 22 & 23 Vict. c. 63 : Affords facilities to Courts in the 
British dominions for ascertaining the law in another part 
of the British dominions. 

1861 : 24 & 25 Vict. c. 10, §§ 17, 19 : Powers of the Court of 
Admiralty as to examination of witnesses and production 
of documents. § 21. These powers extend to Scotland. 
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1861 : 24 & 25 Vict. c. II : Affords facilities to Courts in the j 

British dominions for ascertaining the law of foreign 
countries. 

1 861 : 24 & 25 Vict. c. 83 (County Voters) : § 42, Register to be 
conclusive as to qualification of voter. 

1 861 : 24 & 25 Vict. c. 86 (Conjugal Rights) : § 7. Adulterer in 
action of divorce may be called as co-defender, and may 
be examined as a witness in the cause. 

§ 13. The Lord Ordinary to take proofs in consistorial 
actions. He may grant commission to examine witnesses 
and havers beyond the jurisdiction of the Court, and those 
who are prevented by age or infirmity from attending the 
proof. 

1 861 : 24 & 25 Vict, c 99 (Coinage Offences): § 10. Uttering 
of base coin, accompanied by possession of others, and 
(§ 11) possession, with knowledge of baseness and intent 
to utter, are declared crimes. 

§ 37. Mode of proving previous conviction, after prisoner 
has pleaded guilty or been convicted. 

1 861 : 24 & 25 Vict. c. 114, §§ I, 2 : Wills to be valid if made 
' according to the lex loci, 

1862 : 25 & 26 Vict. c. 63 (Merchant Shipping) : § 56. Master's 
duplicate list of passengers to be evidence. 

1862 : 25 & 26 Vict. c. 68 (Copyright) : § 5. Works of art to be 
registered. 

1862: 25 & 26 Vict. c. 89 (Companies): § 18. Certificate of 
registration by the Registrar of Joint Stock Companies to 
be conclusive evidence that the requirements of the act 
in respect of registration have been complied with. 

§ 23. Register to be evidence of membership. 

§ 37' Register to d&ox^ primd facie evidence of matters 
inserted in it 

§ 61. Copies of reports of inspectors to be evidence. 



\ 
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§ 67. Minutes of meeting to be evidence. 

§ 106. Orders upon contributories by the Court to be 
conclusive evidence that the money ordered to be paid is 
due ; but to be primd facie evidence only when proceed- 
ings are taken against the estate of a deceased con- 
tributory. 

§ 125. Judicial notice to be taken of the signatures of 
the officials and of the seals and stamps of superior 
Courts in the United Kingdom. 

§ 1 54. Books of a company in liquidation to be primd 
facie evidence as between the contributories. 

§ 192. Certificate of incorporation to be conclusive evi- 
dence that the requirements of the act have been complied 
with. 

1865 : 28 & 29 Vict. c. 9 : Solemn affirmation may 
be taken in all cases, civil or criminal, by persons 
who, ' in accordance with their religious belief,' 
refuse or are unwilling to be sworn. 

1866: 29 & 30 Vict. c. 112 (Evidence): § i. Proofs 
to be taken before the Lord Ordinary, and no 
longer on commission. Evidence to be taken 
down by the Lord Ordinary or by a shorthand 
writer. 

§ 2. Commission may still be granted to exa- 
mine havers or aged and infirm witnesses. 

§ 3. Proof, when ordered by one of the Divi- 
sions, to be taken before a judge of that division 
or a Lord Ordinary. 

§ 4. The Lord Ordinary may, of consent, or 
on cause shown, take proof in cases falling under 
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6 Geo. IV. c. 120, § 28, and 13 & 14 Vict c. 36, 

§49. 
§ 5. The Court of Session may regulate forms 

of process by Acts of Sederunt 

1868 : 31 & 32 Vict. c. 34 (Registration of Writs) : §§ i, 2. Act 
1685, c. 38, repealed in so far as it authorised deeds given 
in for registration to be gfiven out Writs registered in the 
Books of Council and Session and those registered under 
1698, c. 4, not to be given out Extracts of registered 
indentures of apprenticeship to be received in evidence. 

1868 : 31 & 32 Vict. c. 37 (Documentary Evidence) : Proclama- 
tions and Orders in Council may be proved by copies 
contained in the Gazette^ or printed by the Government 
printer, or officially certified as correct. 

1868 : 31 & 32 Vict. c. 39 (Jurors' Affirmation) : Jurors con- 
scientiously objecting to be sworn may make affirmation. 

1868 : 31 & 32 Vict. c. 48 (Representation of the People) : § 31. 
Register of Voters to be conclusive in elections for univer- 
sities. 

1868 : 31 & 32 Vict. c. 64 (Land Registers) : Improves system 
of registration of writs relating to heritage; (§ 8) abolishes 
particular registers of sasines ; (§ 14) provides for the 
authentication of registered writs ; (§ 17) unites register 
of inhibitions with that of adjudications. 

1868 : 31 & 32 Vict. c. 100 (Court of Session) : § 37. Evidence 
in jury-trials may of consent be taken by shorthand writer. 
§ 100. The Lord Ordinary may grant commission to 
examine havers in consistorial actions resident in Scot- 
land, notwithstanding 24 & 25 Vict c. 86, § 13. 

1868: 31 & 32 Vict. c. loi (Titles to Land): § 139. 
Women over fourteen may be instrumentary 
witnesses. 
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1868 : 31 & 32 Vict, a 123 (Salmon Fisheries) : § 3a One 
witness sufficient to prove the taking of fish during close 
time. 

1870 : 33 & 34 Vict. c. 14 (Naturalisation) : § 12. Regulations 
as to authentication of documents. 

1870 : 33 & 34 Vict. c. 52 (Extradition) : See 36 & 37 Vict. c. 60. 

1870 : 33 & 34 Vict. c. 61 (Life Assurance Companies) : § 17. 
Documents receivable in evidence. 

1870 : 33 & 34 Vict. c. 97 (Stamp Act) : § 16. Provisions as to 
after-stamping. 

§ 17. No instrument executed in the United Kingdom, 
if unstamped, to be admissible in evidence, except in 
criminal proceedings. 

§§ 79i So. Certain attested copies and extracts require 
stamp. 

1871 : 34 & 35 Vict. c. no (Merchant Shipping) : § 11. Send- 
ing an unseaworthy ship to sea to be a misdemeanour. 
Accused ^ may give evidence in the same manner as any 
other witness.' 

1871 : 34 & 35 Vict. c. 112 (Prevention of Crime) : § 18. Pre- 
vious convictions of crime in any part of the United 
Kingdom may be proved by an extract conviction, which 
is probative if ex facie regular. Prisoner must be identified. 

1872 : 35 & 36 Vict c. 33 (Ballot Act) : § 7. Register of Voters 
to be conclusive as to right to vote. 

1872 : 35 & 36 Vict. c. 62 (Education Act) : § 12. Valuation 
Roll to be conclusive evidence of qualification of voters. 
§ 65. Authentication of orders of Board of Education. 

1873 : 36 & 37 Vict. c. 36 (Woods and Forests) : § 6. Printed 
copies of reports by the Commissioners of Woods and 
Forests admissible in lieu of originals. 



1 68 STATUTES. 



1873 : 36 & 37 Vict, c 60 (Extradition) : §§ 4, S9 amending 33 
& 34 Vict. c. 52, §§ 14, 15, 24 : Depositions and affirma- 
tions taken in foreign states to be evidence. Foreign 
states may obtain evidence in the United Kingdom by an 
order from a Secretary of State. 

1874: 37 & 38 Vict. c. 64 (Evidence) : § i. Repeals 
16 Vict c. 20, § 4. 

§ 2. Parties and their husbands and wives may 
be witnesses in any proceeding instituted in 
consequence of adultery ; but such witness not 
to be liable to be asked, or bound to answer, any 
questions tending to show that he or she has 
been guilty of adultery, unless already examined 
in disproof of his or her alleged adultery. 

§ 4. Shorthand writers may be employed to 
record evidence in the Sheriff Court. 

1874: 37 & 38 Vict. c. 94 (Conveyancing) : § 38. The writer 
and witnesses of a deed need not be designed. The 
designations of the witnesses may be added by any one 
before the deed is recorded or is founded upon in Court. 

§ 39. No informality of execution to invalidate a deed 
which bears to be subscribed by a granter and two wit- 
nesses ; but the party founding on the deed must prove 
that it was subscribed by the granter and witnesses. 

§ 40. Holograph testamentary writings to prove their 
own dates in the absence of evidence to the contrary. 

§ 41. Notarial execution may be by one notary or justice 
of peace, after the deed has been read over to the granter. 

§ 54. A registered deed not to be challengeable on the 
ground that part of the record is written on erasure, unless 
it be proved that the erasure was fraudulent, or unless the 
record be not conformable with the deed. 
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1877: 40 Vict. c. 14 : The defendant, and the wife or husband 
of a defendant, may be witnesses in indictments for non- 
repair of or nuisance to highways. 

1877 : 40 & 41 Vict. c. 26 (Companies) : § 6. Copies of certifi- 
cates of the incorporation of a company and other docu- 
ments kept by the Registrar to be evidence. 

1877 : 40 & 41 Vict. c. 40 (Extracts of Writs) : § 5. Extracts 
from registered deeds to be probative when duly authenti- 
cated. 

1877 : 40 & 41 Vict, c 59 (Colonial Stock) : §§ 17, 18. Register 
of proprietors of colonial stock and extracts from the 
register to be evidence. 

1878 : 41 Vict. c. 13 (Bills of Exchange) : Signature of drawee 
without additional words to constitute acceptance of a 
bill. 

1878 : 41 & 42 Vict. c. 67, § 3 : Operation of 19 & 20 Vict. c. 
113, 22 Vict. c. 20, 22 & 23 Vict c. 63, and 24 & 25 Vict, 
c. 1 1, may be extended by Order in Council. 

1879 : 42 Vict. c. 1 1 (Bankers' Books Evidence) : 
§§ I-5' Copies of entries in bankers* books to 
be received 3ls primd facie cvidoncQ of the facts 
they state. The books must be proved to be 
the regular books of the bank, the entry to 
have been regularly made, and the copy to be 
correct. 

§ 6. No banker or officer of a bank to be 
compellable, in an action to which the bank is 
not a party, to produce the books of the bank 
or to appear as a witness, unless by order of the 
judge for a special cause. 
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1881 : 44 & 45 Vict c 47 (Presumption of Life Limitation) : 
§ 8. Presumption of life of absent persons limited for the 
purposes of the act to a period of seven years from the 
date of their disappearance. 

§ 10. The act does not apply to policies of assurance.^ 

^ Nor to questions of status, or questions under the law of entail ; 
nor does the act supersede the common law except in the case of 
applications made under it. 
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The Numbers refer to the Sections* 



Absent persons, evidence of, perhaps admissible in subsequent case, 56. 
Acceptance of bill must be in writing on bill, 107. 

of bilateral deed must be proved, 116. 

Acconntant of Conrt, documents in custody of, 121. 
Act of Parliament. See Statute. 
Adminicles in proving tenor, 103. 
Admissibility of Evidence, 6. 

evidence of facts /«r se irrelevant sometimes admitted, 30-4, 

hearsay generally inadmissible, 35-6. 

— exceptions to rule, 37 et seq, 

precognitions and affidavits of deceased persons inadmissible, 39. 

statement by party against interest admissible, 40-3. 

statement by party in his own favour inadmissible, 41. 

admissions by party or person representing him may be proved^ 

42-S. 
confessions, express and implied, how far admissible, 46-9. 

declaration of prisoner admissible against him, 50-1. 

admissions in one cause how far receivable in another, 53-4. 

can prisoner's declaration be admitted in subsequent dvil action? 53. 

previous record inadmissible, 54. 

of evidence given in previous cause, 55-7. 

— written statements by third parties inadmissible, unless proyed or 

admitted correct, 58-9. 

statements in public and official documents admissible, 60-73, 77~^i* 

books and private documents when admissible, 74-6. 

— extracts from register of births, &c., admissible, 8a. 



i82 INDEX. 



ArtmlMlMlity of Brldence, extracts from foreign registers, &c., admissible 

when sufficiently authenticated, 83. 
AdmlMlon defined, 9. 

extrajudicial, may be proved when relevant, 40-5. 

different kinds of, and their value, 4a. 

in consistorial cases, 43. 

made expressly or impliedly ' without prejudice ' not binding on 

maker, ib, 

by one party on behalf of another, 44-5. 

in criminal cases, 46-7, 50-1, 

implied, 48-9. 

in one cause how far relevant in another, 52-3. 

doubtful if prisoner's declaration admissible in civil action, 53. 

express admissions relevant, but former record inadmissible, unless 

cases contingent, 54. 

in business-books and private books evidence against owner, 76. 

judicial, or on record require no pnx^, 93. 

failure to deny facts usually implies admission, ib, 

admissions not binding in certain cases, ib, 

apt to be collusive in consistorial cases, ib, 

when equivalent to writ or oath, ib. 

Adoption of a deed absolutely null, xii. 

distinguished from homologation, ib. 

Adultery, and protection of witnesses in cases of, 167. 

indirect evidence of, suffices, 195. 

Affldaylts by deceased persons excluded, 39. 

when required, 207, 

must be reg^ular in form, ib, 

required in some cases by statute, by A. S., and at common law, ib, 

inadmissible on merits, ib, 

excluded also in criminal cases, 213. 

Affirmation, form and competency of, 170, 184. 

— penalties for perjury independent of form of, 184. 
Agent, admissions by, bind principal, 44-5. 

presumed to hold deed for principal, 115. 

Agent and Client, confidentiality between, 174-6. 

communications privileged when consultative, 176. 

client may waive privilege, ib. 

no privilege when agent furthers or is party to fraud, ib. 

Almanacs may be referred to for public facts, 92. 
AmUgnities in deed may be solved by parole, 138-9. 

distinction between patent and latent, 139. 

ApodUB trinm annomm, presumption from, 157. 

Arbiter, interlocutory orders of^ may be informal, 104. 

but submission and decree-arbitral must generally be probative, ib. 
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Arbiter, may compel production of documents, 216. 

Art and part : Acts of parties engaged in same crime relevant against all 

concerned, including abettors, 22. 
Atheism, as a ground for excluding a witness, virtually obsolete, 170. 
Aatbentication of private writings, 96-zoo, 103-7. 

of public documents, 117-32. 

of extracts from public and official registers and documents, 119-23. 

of documents belonging to public companies, 122. 

of extracts from bankers' books, id. 

Award of judicial referee need not be holograph or tested, 104. 
need not be sworn to, 184. See also Arbiter. 



Bankers' Books, extracts from, prima facie evidence, 122. 

but extracts must be proved correct, ib, 

Bankmptcy operates delivery of onerous deed, 115. 

authentication of documents under Bankruptcy Act, 121. 

Bill, indorsee of, not bound by admission of previous holder, 45. 

bills privileged, 107. 

valid even when undated, or signed by initials or mark, but not war- 
rant for summary diligence, ib, 

defects in, may be proved by parole, ib, 

essentials of, ib, 

presumed onerous, 134. 

non-onerosity of, must be proved by writ or oath, 144 ; except when 

bill has been lost or stolen, ib. 

debt in bill, after six years, must be proved by writ or oath, 147. 

Blanks in deeds, zoi ; in bills, 107. 

Books, statements in, generally deemed irrelevant, 58-9. 

passages in, become evidence when proved correct or adopted by 

witness, 59. 

of a burgh admissible, 72, 

of various government offices admissible in evidence, 73. 

of history admissible to prove public facts, 74-5 ; and private rights of 

ancient date, 75. 
business and account-books, regularly kept, admissible against third 

parties, 76. 

private books inadmissible, except perhaps where evidence scanty, ib. 

may be referred to in order to refresh judge's memory with regard to 

public facts, 92. 
official, when probative, 119 ; of Coimcil and Session, 120 ; of a burgh, 

121 ; of bankers, 122. 

business-books presumed correct when regularly kept, 134. 

private, not evidence in favour of owner, ib. 
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Books, scientific, may be referred to by expert, 193. 

excerpts from Inisiness-books, 2x5. 

Bribery of witnesses, 168-9. 
Bnrdsn of Proof, 149-51. 

general rule as to, 149. 

he who affirms must prove, 150. 

^— shifting of burden, z5o-i. 

— — > burden in cases of right of way, domicile, reduction, legitimacy, deed 
by client in favour of agent, 151. 

fixed by various legal presumptions, 153. 

deponent must bear onus of proving extrinsic qualification, 903. 

Burgli, Books of, admissible in evidence^ 72. 

probative of procedure, lai, 

BosiiieBS-Books, excerpts from, 2x5. 



Calumnll, oath de, 206. 

Casus AxnlsBlonis, averment of, must be more or less specific acoordiog as 
deed is of transient or permanent character, X05. 

Cautioner not bound by admission of prindpal, 45. 

CliaxLcery, record of, and extracts from it, 120. 

Character, generally irrelevant, 88-9a 

unless itself a fact in issue, 89. 

— rules as to attacking and setting up, 89-90. 

good character deemed relevant in criminal cases, but bad character 

irrelevant, 9a 

' habit and repute thief,' and previous convictions relevant as aggrava- 
tions, td. 

violent, of injured person may be proved as special defence, it, 

'— of woman in case of rape may be attacked without special defence, 
but not without notice, id., 188. 

of witness cannot be attacked generally, 187-90. 

questions as to, may be disallowed if too remote, 19a 

Children, competency of, as witnesses, 162-3, 165-7, X84. 

Chirographum apud deHiorem repertum prtBsumitur solutum, X14, 134, 

145, 157. 
— • non exstans, 157. 

Circumstantial Eyidence, 6, 15. 

Clergymen, confessions to, probably privileged, 179, 182. 

Commission, evidence taken on, 208-11. 

applied for before issues ordered, 208-9, 

may be granted by sherifT, 209, 2x1. 

^— after issues ordered, 210-xi. 
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CommiSBion to examine havers, 216. 

CoxnniiSBioner, duty of, in examining haver, z8a 

Company, register of, prima facie evidence of membership, 72. 

minutes of meetings of, probative, 73. 

books of, evidence in liquidation, ib. 

Comparatlo literamm of little value, 87. 

unless by persons knowing genuine writing, ib, 

— facsimiles and lithographs inadmissible for comparison, ib. 
Compensation, averment of, when intrinsic or extrinsic to admission, 203. 
Competency of Eyldence. See Admissibility, Relevancy. 
Competency of Witnesses, 161-71. 

in criminal cases, 163-5. 

in civil cases, 166-7. 

objections to witnesses, 168-71. 

competency of jurymen, 178. 

Compromise, admissions made for piupose of, are without prejudice, 43. 
Conduct of party generally deemed irrelevant, 12, 29. 

when relevant, 17, 19. 

of criminal relevant against abettors, 22. 

relevant to show motive, intention, malice, &c., 30-1; or to show 

system or design, 32-3. 

admissions impUed from, 48-9. 

Confession defined, 9. 

when voluntary, relevant against maker, 46. 

must not have been extorted by officials, 47. 

not excluded because elicited by private party, ib, 

elicited by clergyman, how far privileged, ib, 

statement by prisoner when apprehended admissible, ib, 

implied confessions, 48-9. 

made in declaration relevant, but must be corroborated, 50-1. 

difference between judicial and extrajudicial, 47-51. 

to clergyman qua spiritual adviser probably privileged, 181. 

Confidentiality between husband and wife, 172-3. 

between agent and client, 174-6, 

of communications to public officials, 177-8. 

of documents, 179-80. 

of communications to clergymen and physicians, 179, 182. 

of business-books, letters, &c., 215, 

Consistorial Cases, explanatory facts admissible in, 20. 

relevancy of evidence in, 29. 

value of extrajudicial admissions in, 43. 

must be proved by sufficient evidence, 93. 

Consent to improbative writ essential, in order that rei interventus may 

operate, no. 
essential in homologation, izi. 
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Ckmient to contract, operates delivery. Z13. 

Coniplraton, acts of, relevant to show common purpose, sx-o. 

each conspirator agent for the other, 23 ; even where conspiracy i 

not express, it, 

spectator may be involved as art and part, it, 

Ck)ntradlctl<m of witness by evidence of his previous statements, 38, 189. 

Contracts, in re nurcatoria^ not required to be formal, X05-7. 

informal, regarding heritage, &c., maybe validated ret inUrventu 

108-Z0 ; if parties have truly consented, iia 

execution of, generally operates delivery, 113. 

details of written, may be added by evidence of custom, 136. 

new stipulations may not be added by parole, tb, 

^ ^— parole of previous communings excluded, ib, ; except where ambiguit} 

to be solved, 138. 

latent ambiguities may be solved by parole, 139. 

contracts regarding heritage and contracts of service for more than a 

year must be proved by writ or oath, 143. 

innominate or unusual contracts must be proved by writ or oath, ib, 

international law regarding, 131-2. 

^ Conylction, extract of, only proper evidence of former crime, 67. 

previous, how far relevant, 9a 

Copies, certified, admissible in evidence, 70, 81. 

of private documents not probative, 81. 

of public records must be proved by parole, except when declared by 

statute to be evidence, 117-ao. 
Copsrrlglit, register of, prima facie evidence, 72, 121. 
Corporation, presumption from exercise of privileges by, 156. 
Court, definition of, 2. 
Credibility, enmity of witness may affect, 17a 

impeachment of, 187-90. 

must generally be on specific ground, i88-9a 

K exception in case of rape, 188. 

Crime : good character relevant, bad character generally irrelevant in criminal 

cases, 9a 

peculiarity in cases of rape, ii, 

crime may always be proved by parole, 95. 

competency of witnesses in criminal cases, 163-5. 

when accused may be witness for co-accused, 165. 

impugning credibility on ground of, 187-8. 

evidence oiparticeps requires corroboration, 195, 

depositions in criminal cases, 212-3. 

deposition of sick witness may be taken by magistrate, 213. 

• dying declarations,* ib, 

9 Criminating Qaestions, protection of witness against, 167, 179, z8z. 
Custom, isolated facts relevant to show, 23-27. 
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Custom, expressions in deeds interpreted by, 25. 

rights inferred from usage alone, 26. 

— usage in right-of-way cases, U. 

usage inferred from facts taken collectively, 24, 27. 

custom when proved presumed to be observed, 34- 

modifying written contract, may be proved by parole, 136. 

deeds may be explained by proof of usage following on them, 139. 



Date of deed not an essential, 99. 

of holograph will presumed correct, loa 

of bill may be proved by parole, 107. 

when date of delivery of deed must be proved, 113. 

Debitor non prasutnitur donare^ 159. 
Deceased Persons, statements by, 39. 

evidence of, in former case, when admissible, 55-6. 

Declaration, dying, 113. 

Declaration of Prisoner relevant against him, but not in his favour, 50-1. 

may be impugned, 51, 

whether admissible in civil action, 53. 

Decree-arbitral must generally be probative, 104. 

verbal, how far competent, ib, 

verbal, must be proved by writ or oath, 142. 

Deed, usual meaning of, 5. See also Writ. 
Definition of terms, 1-9. 
Delivery bars revocation of deed, 102, 1 13-14. 
presumptions regarding, n2-i6. 

— no deed effectual without, either actual or constructive, 113. 
operated by death in case of wills, ib, 

operated to all concerned by final execution of contract, ib, 

registration equivalent to, 114. 

deed in granter's possession presumed undelivered, in grantee's posses- 

sion presumed delivered, ib. 

— inferences as to delivery from custody by third party, 115. 
Deposition by a deceased person how far trustworthy, 39. 

on previous occasion may be used to refresh memory, 192. 

of witness examined on commission, 208-11. 

— in criminal cases, 212-13. 
Design, facts showing, 19-22. 
Desl£^natlon of witness to deed, 98-9. 
Diaries, inadmissible in evidence, 59, 76. 

Dictionary may be referred to for meaning of English words, 92. 
Diligence to examine witnesses, 208-zi. 
to examine havers, 216. 
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DlidULrge of rent, wages, feu-duties, Ac, need not be holograph or tested 

104. 

must generally be proved by writ or oath, 143. 

averment of, when intrinsic or extrinsic to admission, 903. 

Docquot of notary, 99. 

Dooqneted Accovnti exempt from formalities, 104. 

Docnmenta defined, 5. 

when probative, id, 

may be interpreted by usage following upon them, 35. 

statements in, not admissible, unless proved or admitted correct, 58-9 

public and official, admissible, 60-73, 77"^^ 

private, sometimes admissible without proof of accuracy, 74-61 

public, proved by official extracts, but in some cases extracts must b 

proved by parole, ij-Ta See also Writ. 
Domicile, law of, determines what constitutes will, 131-2. 
Donation must generally be proved by writ or oath, 143. 
presumption against, 159. 



Effect of Erldenee afforded by official documents, 60-73, 77-^z* See ala 

Evidence. 
Bngrayen, evidence of, as to handwriting, of little value, 87. 
Enmity of witness may afiect credibility, Z7a 
Error may be proved by parole, 95. 

— clerical, in judicial record may be corrected, 12a 
in judgment of House of Lords, »^. 

^— in record of criminal proceedings may be fatal, zaS. 

essential, in deed may be proved by parole, 137. 

EsBentials of deeds, 101 ; of bills, 107. 
Evidence, oral and documentary, 6. 

' evidence ' in narrower sense, id. 

parole, hearsay, primary, secondary, id, 

direct, circumstantial, id. 

when admissible and inadmissible, id, 

effect of, id. 

admissible as to facts in issue, and as to facts relevant to those in issue 

IO-I2. 

duty of judge as to admitting, la 

suppression of, 19. 

best always required, 36. 

hearsay not evidence, 35-6. 

exceptions to rule, 37 et seq. 

— in one cause when admissible in another, 55. 
of deceased witnesses may be proved, 56. 
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Bvldenoe, probably also that of insane witnesses, 56 ; but not if circum- 
stances of subsequent action are materially different, ib, 

admissible in subsequent stage of same case, 57. 

what facts may be proved by oral, 94-5. 

others must be proved by documentary, 96-100. 

different kinds of documentary, 98. 

secondary, admissible in proving tenor, 103. 

secondary, of contents of public records admissible, 118. 

Queen's privilege of, 165 ; value of testimony of, 195. See also Ad« 

MissiBiLiTY, Relevancy, Proof, Hearsay, Extracts, etc 

Examination of Witnesses, 183-6. 

in chief, cross, &c. , 185-6. 

leading questions incompetent, 186. 

— — cross regarding character must be reasonable, 19a 

Excerpts from private documents, 180. 

Execution by messengers probative, 79, 124. 

but reducible, 124 ; may be set aside by exception in criminal cases, U, 

ExMbition of documents, 215. 

Experts, definition of, 86. 

opinion of, relevant, 84-7. 

— opinion of, must be on ascertained facts, 86. 

reports by, under remit, generally conclusive, ib. 

opinion of, on handwriting, of little value, 87. 

may refresh memory by reference to books, 193. 

Extracts from public registers, admissibility and effect of, 68, 77, 80-1. 

from register of births, &.C., prima facie evidence, 82. 

from foreign registers require additional authentication, 83. 

from public records frequently declared evidence by statute, 117-20. 

otherwise must be proved by parole, 117. 

from public registers generally probative, 120-3. 



Facsimiles of handwriting inadmissible for comparison, 87, 127. 
Fact, definition of, 3 ; question of, ib. 

in issue, when relevant or deemed relevant, 4. 

when deemed irrelevant, ib, 

facts forming part of res gestce^ relevant, 13-8. 

showing motive, preparation, opportunity, 19. 

explaining relevant facts, 20. 

unconnected with issue generally irrelevant, 28-34. 

similarity of facts not necessarily relevancy, ib, 

. relevant when showing system, 32-4. 

that statement was made often admissible, 36. 

existence of opinion may be a fact in issue, 85. 
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Faet^ Cftcts which require no proof, 91-3. 

may generally be proved by parole, 94-5. 

Factnm prmtandnin, obligation ad, dischaige o^ may be proved by 
parole, 143. 

nictiim proprlnm, denial of, equivalent to admission, aoz. 

Falsa demonatratlo non nout, 139. 

Feet, physicians' and counsel's, z6a 

Feu-dutlM, discharge of, need not be hologn^h or tested, 104. 

Fillatloii, presumption in cases of, 155. 

Flshinff, illegal, may be proved in some cases by one witness, 195. 

Foreign : authentication of foreign documents, 83. 

public records cannot be sent to foreign country, ib» 

I ascertainment of foreign law, 8$. 

official documents, how proved, 119. 

documents must be attested by notary or consul, 123-4, 

documents enforcible though unstamped, 130. 

Forgery, explanatory facts in cases of, 2a 

should be proved by persons acquainted with genuine writing, 87. 

forged document may be adopted by ostensible granter, iii. 

\ different modes of proving, 127, 

cotnparatio literarum untrustwonhy, ib. 

Fraud may be proved by parole, 95. 

a 

Oasette, notice in, relevant to prove knowledge of fact notified, 31. 

is evidence of public facts and of notices inserted by authority d 

Court, 63. 

may be referred to as evidence of public facts, 92. 

probative of public and government transactions, X19. 

Goyemment Offices, proof of dociunents belonging to, 119. 
Grantee of deed may be identified by parole, 139. 
Guilt, facts relevant to show, 15-17, 19. 
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Haver, duty of commissioner in examining, 180. 

diligence to examine havers may be executed in any part of kingdon 

216. 

not to be examined as a witness, ib. 

Hearsay evidence defined, 6. 

• not evidence,' 35-6 ; except when best procurable, 37-9. 

exception that different statement on previous occasion may be 

proved, 38. 

— of statements by deceased persons when admissible, 39. 



INDEX. 191 

Hearsay of hearsay inadmissible,. 39. 

of extrajudicial admissions competent, 40-3. 

of admissions by one party on behalf of another, 44-5. 

of confessions how far relevant, 46-7. 

of implied admissions and confessions, 48-9. 

prisoner's declaration, though really hearsay, admissible against him, 

50-T. 

of statements by party how far relevant in a different cause, 52-3. 

History, works on, may be referred to for public facts, 92. 

works on, when admissible, 74-5. 

Holograpli writings probative, 96-100 ; requisites of, loo. 
Homologation, definition and effect of, iii. 

may be proved by parole, ib, 

question of fact what amounts to, ib. 

deed absolutely null may be adopted, but not homologated, ib. 

Husband and Wife, competency as witnesses, 163-4, 166. 
confidentiality between, 172-3. 



Improbative Documents, to8-iz. See also Writ. 

Innocence, presumption in favour of, 153-4. 

In pari casu melior est conditio possidentis^ 156. 

In re mercatorl&, writings, 105-7. 

Insane Persons: their evidence given while sane probably admissible in 
subsequent case, 56. 

Insanity, plea of, 11. 

of relations deemed irrelevant to issue as to party's sanity, 12. 

Intention, relevancy of acts indicating, 30-1. 

International Law as to authentication of documents and their enforce- 
ment, 131-2. 

Interpretation of documents by usage, 24-5 ; by parole evidence, 135-9. 

Interrogatories when used, 209, 211. 



Journals of Parliament are evidence of proceedings, 63. 

when proved by sworn copies, probative as to procedure, 119. 

Judge, definition of, i. 

duty of, as to admission of evidence, 10. 

i superior, inadmissible as witness regarding procedure, 170. 

inferior, admissible, ib. 

• may protect witness against unfair cross-examination, 190. 

Judgment in one cause how far admissible in another, 66-7. 
. conclusive against parties to it, 67. 
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Judgment, effect of foreign, 67. 

of Admiralty Court conclusive in question d prize, i^. 

effect of judgment proceeding on admission, ii. 

Jndldal Notice must be taken of the law of the land and of fisurts patent t 

everyone, 91-2. 
Jndldal Records generally conclusive, lao. 

extracts how authenticated, ib, 

clerical errors may be corrected, ib, 

but in criminal cases a clerical error may invalidate the whole prooeec 

ings, 128. 
Jndldal Beferee, award of, may be informal, 104. 
Jury, communings of, privileged, 178. 

jurymen inadmissible to prove misconduct of, ib. 

illness or death of juryman may be proved by one witness, 195. 

Justice of Peftce may act as notary in execution of deed, 99. 



Law-Agent, contract for gratuitous services of, how proved, 142. 

presumption against deed by client in favour of^ 151. See also Ages' 

AND Client. 
Legacy : evidence as to testator's fortune admissible to show if cumulatir 

or substitutional, 139. 

nuncupative, under ;f 100 Scots, may be proved by parole, 143. 

Legitim, payments to account of, 159. 

Legitimacy, presumption of, 154. 

Letters by deceased persons probably admissible, 39. 

not generally evidence, unless sworn to, 184. 

when evidence, 215. 

Lex rei sita, 1^1 \ Ux lad actus , ib. ; lex loci cofUractus and solutionis^ U 

lex domicilii, Uxfori, 131-2. 

life, presumption of, 154. 

Likeness of child to alleged parent generally irrelevant in filiation am 

other cases, 12. 
Limitation. See Prescription. 

of proof to writ or oath, 140-8. 

Lithogrraplis of handwriting inadmissible for comparison, 127. 
Loan of money must generally be proved by writ or oath, 143. 
Log of man-of-war and official log of merchantman admissible, 72, 119. 
Lunatic may be examined as a witness in lucid interval, 162. 

M 

Magistrate, duty of, in taking deposition, 212-3. 
Malice, admissibility of evidence showing, i9-2a 
Maps, when admissible, 75. 
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Uapi may be referred to with regard to public facts, 92. 

Marriage, written consent to, may be contradicted by parole, 137. 

promise of, must in a declarator be proved by writ or oath, 142. 

presumption of, from * habit and repute,' 155. 

irregular, cannot be proved incidentally, 164. 

Medltatlo Fag89 Warrant, affidavit required in applying for, 207. 

Meetings, minutes of, 73, 12 1-2. 

Messengers, executions by, probative, 79, 124 ; sustained when by reputed 
messenger, 124. 

Minister may act as notary in execution of will, 104. See also 
Clergyman, 

Minutes of public meetings admissible, 73, 121. 

of statutory meetings of public companies probative, 73, 122. 

of private bodies inadmissible, except against persons who have signed 

them, 73. 

Mobbing and Rioting : cries of mob relevant to show purpose, 20. 

Motive, facts showing, relevant to issue of crime, 19, 30-1. 

generally obvious, requiring no proof, 19. 

Murder, facts relevant to issue of, 11. 

plea of self-defence irrelevant if danger over, ib. 

■ may be reduced to culpable homicide if committed under provoca- 
tion, ib. 

insanity of relations not relevant to show insanity of prisoner, 12. 

facts relevant to show system in case of, 33. 

violent character of deceased may be proved as special defence, on due 

notice given, 90. 



Mutilation of deeds, 102. 
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Notarial Instruments probative, 77-8, 124. 

sustained when executed by reputed notary, 78. 

foreign, admissible on proof of subscription, ib. 

Notary or justice of peace must subscribe deed for granter unable to 

write, 99. 
attestation of, required to authenticate foreign documents, 123. 



Oath of manager of party not *oath of party,' 146. 

on reference, 197-9. 

meaning and competency of oath on reference, 198. 

may be made at any stage, ib, 

— of agent, partner, wife, tutor, trustee, 199. 

N 
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Oatli 'of party,' 199. 

construction of, 200-4. 

on reference generally conclusive, 201. 

qualifications of, intrinsic and extrinsic, 202-4. 

of calumny, 205-6. 

Official Docnme&tB. See Document, Public Records, Register. 
Omnia rite acta, presumption that. 34, 133-4, ^54- 
Onus probandi. See Burden of Proof. 

Opinions generally irrelevant, 84-7 ; unless based on res gesta observed, 
85 ; or unless existence of opinion be a fact in issue, ib. 

of experts relevant in matters of which Court cannot judge, 84, 86. 

of experts on handwriting, of little value, 87. 

Opportunity, facts relevant to show, 19. 
Oral Evidence. See Parole. 



Parent and Clilld, questions between, as to payments, 159. 

Parole evidence defined, 6. 

what facts may be proved by, 94-5. 

crime, fraud, and error may be proved by, 95. 

facts of which law requires proof by writ may sometimes be proved 

by, ib, 

when defect in deed curable by, 99. 

admissible to explain mutilation of deed, 102. 

. to prove tenor of deed, 103. 

to prove writings in re mercatoria^ 105-7. 

to prove defects in bills, 107. 

to set up improbative writings in certain cases, no. 

to prove rei interventtts, ib, 

to prove homologation, ni. 

in certain cases to explain possession of documents and to rebut infer- 
ences from their possession, 112-16. 

required to prove extracts from public documents, unless such extracts 

declared probative by statute, 117. 

when admissible to modify or explain writ, 135-9. 

' verbal agreement to deviate from written contract, if followed by rei 

interventuSf may be proved by parole, 136. 

admissible to supply details of written contract, ib, 

to contradict written consent to marriage, 137. 

to prove essential error, ib, 

to explain ambiguities in deeds, 138-9.^ 

excluded in certain cases at common law or by statute, 140-8. 

probably admissible to prove payment of wages, 143. 
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Parole discharge of sum under £100 Scots and nuncupative legacy under 
that sum may be proved by, 143. 

admissible to prove bad faith in bill transactions, 144. 

to prove improper destruction of deed, 145. 

to prove amount of debt partially admitted on reference to oath, 146. 

Farticeps Crlmlnls, called as witness, entitled to pardon, 165. 

evidence of, received with caution, 195. 

Partner bound by co-partner's admissions, 44-5. 

Patents, extracts from, probative, 121. 

Pater est quern nupHce demonstrant^ 155. 

Pasrment, presumptions of, i6a 

Pedigree, hearsay admissible in cases of, 39. 

Penurla Testlum, 167, 196. 

Perjury, penalties for, same whether oath or affirmation be taken, 184. 

Pliysldans, fees of, 160 ; confidential communications to, perhaps privi- 
leged, 179, 181. 

Possession of stolen property, 15. 

presumptions arising from, 1 12-15, 156-8. 

Precepts, record of, and extracts from it, 12a 

Precognition, whether competent to discredit witness by proof that he 
made different statement in, 38, 189. 

of deceased persons generally inadmissible, 39. 

admissions made in, 43. 

of witnesses in each other's presence a ground of exclusion, 169. 

documents not recoverable by diligence to aid in taking, 215. 

Preparation, facts showing, relevant to issue of crime, 19. 

Prescription, triennial, proof of debts falling under, 146. 

quinquennial, sexennial, and vicennial, 147. 

Presumption defined, 8. 

juris et dejure 2Lnd. juris, ib. 

latter a legal presumption in proper sense, ib, 

of fact, ib. 

omnia rite et solenniter acta^ 34, 133-4, 154. 

. in favour of observance of custom, 34. 

deeds in granter's possession presumed undelivered, in grantee's pos- 
session presumed delivered, 1 12-14. 

as to date of delivery, 113. 

chirograpkum apud debitorem, 114, 134, 157. 

third party presumed to hold onerous deed for grantee, gratuitous for 

granter, 115. 

custodier of will presumed to hold for beneficiaries after testator's 

death, ib, 

party taking deed gratuitously in name of third party presumed to hold 

for his own behoof, ib, 

unilateral deeds presumed accepted, 116. 
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Presumptloii, presumptions as to documents, 133-4. 

that bills are onerous, 134. 

in favour of business-books when regularly kept, ib, 

of onerosity of bills, how overcome, 144. 

when displaced by opposite presumption, ib. 

presumptions as to delivery how overcome, 145. 

as to wills, ib. 

that bill has been paid within six years, 147. 

burden of rebutting presumptions, 149-51. 

against deed by client in favour of agent, 151, 

legal presumptions and their efifect, 152-60 ; they fix burden of proof, 

153. 
ordinary course of nature, innocence, sanity, &c., presumed, ib. 

of innocence, 153-4 ; of life, 154; limitation of, by statute, ib. 

of sanity and legitimacy, ib. 

pater est, 155 ; of fact, in filiation cases, ib. ; of marriage, ib. 

from possession, 156 ; for thirteen years, ib. ; for seven years, ib. 

apocha trium annorum, 157. 

chirographum non exstans^ ib. 

against tutors, 158. 

against donation, 159 ; exceptions, ib. 

of payment, 160 ; physicians' and counsel's fees ib. 

Primary Evidence defined, 6. See also Evidence. 

Principal bound by agent's admissions, 44-5. 

cannot by his admission bind cautioner, 45. 

Privileged Writing^, non-mercantile, include receipts for rent, wages, feu* 

duties, &c., 104. 

also docqueted accounts, ib, 

wills how far privileged, ib, 

writings in re mercatoria privileged, 105-7 ; bills, 107. 

Probative documents defined, 5. 

statements in public documents how far, 60-73, 77-8 1. See also 

Writ, Register, Extract. 
Procedure in court, proper evidence of, 170. 
Procorator-Flscal may take deposition in criminal cases, 213. 
Production defined, 6. 

satisfied by an extract, except in improbations, 123. 

of writings, 214-7. 

Promise must be proved by writ or oath, 142. 

Promissory Notes privileged, 107. 

Proof, conclusive, 7 ; leading of evidence, ib, \ 2X\sx%^ot pr out de jure ^ ib, ; 

by writ or oath, ib, 

facts of which no proof is required, 91-3. 

these facts include law of the land, facts patent to every one, &c. , 92. 

facts admitted do not require to be proved, 93. 
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Proof, but admission not binding where power to resile, 93. 

admissions inconclusive in consistorial cases, ib, 

facts may, with some exceptions, be proved by parole, 94-5. 

crime, fraud, and error may be proved by parole, 95. 

deeds tested or holograph require no proof, 96-100. 

but vitiation or mutilation must sometimes be explained by proof, 100-2. 

of tenor of lost writings, 103 ; parole alone, or written adminicles 

alone may suffice, ib, 
discharges for rent, wages, feu-duties, &c., maybe proved by informal 

writ, 104. 

proof afforded by docqueted accounts, ib, 

writings in re mercatoria when impugned may be proved by parole, 106. 

of defects in bills, 107. 

contract may be proved by improbative writ followed by rei inter- 

ventus, 108-10. 
-^^ the writ and the rei intervenius may be proved by parole, no. 

acts inferring homologation may also be so proved, in. 

of delivery and acceptance of documents, 112-15. 

— — of public records and documents, 1 17-21, 

of documents belonging to public companies and bankers, 122. 

unstamped document admissible to prove collateral matters or delict, 

129-30. 

of documents executed abroad, 13 1-2, 

by parole, of deviation from written contract, 135-9. 

of previous commtmings excluded, 136 ; except when ambiguity to be 

explained, 138. 

admissible to solve latent ambiguities, 139. 

illness of witness proved by one witness, 209, 211. See also Evidence, 

Parole, Writ, &c. 
Proof, Burden of. .See Burden. 
Prout de Jure, proof, 7. 
ProYlBlons to wives and children, 159. 
Public Documents may not be sent out of Scotland, 217. 
Public OffldalB presumed duly appointed, 26, 78-9. 

confidentiality between, 177-8. 

Public Records, and official extracts from them, generally declared proba- 
tive by statute, 117-20. 
otherwise extracts must be proved by parole, 117. 



Q 

Qualification, intrinsic and extrinsic, 146. 

. of oath, 200-4. 

distinction between intrinsic and extrinsic, 202-4. 
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Queftlon of fact, 3 ; of law, ib, 

leading questions and those which assume the truth of facts not 

proved, objectionable, z86. 

R 

Rape : complaint by injured party relevant, though made ex interv€tUo^ z8 

terms of complaint excluded, ib, 

woman's character may be attacked on notice given, but without 

special defence, 9a 

impeachment of woman's credibility in cases of, 188. 

Real Byldenoe, 6. 

Beoordi, Judicial, probative as to procedure, 6z, 64-5. 

Public. See Public Records, Rbgistbr. 

BecoTory of WritlnfirB, 314-7. 

Reduction of probative documents, 135-8. 

when reduction necessary* and when incidental challenge competent, 

126. 

grounds of, question offact, ib, 

irregularity or spuriousness may be proved by ostensible granter and 

witnesses or other external evidence, or by internal evidence, 136-7. 

judicial record not reducible, but judgment may be set aside, laS. 

Reference to Oath. See Oath. 

Refreslilng Memory, unstamped document may be used for, 130. 

by notes competent, 192 ; these need not be lodged, ib. 

previous deposition probably available, ib. 

•"— scientific witnesses may refer to reports and to books, 193. 

documents not recoverable by commission for purpose of, 215. 

Register of births, &&, prima facie evidence, 61 ; how far probeitive, 6z, 

71 ; extracts from, 82 ; difference between statutory and old parish 

registers, ib. 

other public registers generally probative of facts recorded, 68-73. 

of sYiv^s prima facie evidence, 70. 

of voters conclusive, 72. 

— of coipytighXs prima facie evidence, ib. 
of public company probative, 73. 

extracts from public registers generally probative, TJt 81. 

certified copies of, evidence, 70, 81. 

extracts from foreign registers require additional authentication, 83 ; 

registers and extracts from them generally probative, 120-3. 

of services, Crown writs, and precepts, 12a 

of copyrights and patents, 121. 

registry of ships, ib. 

— register of births, &c., ib. 
of public company, 122. 
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Register, extracts from, 123. 

BeglBtration equivalent to delivery, 112, Z14. 

Bel IntexTentns validates improbative writ, 108-110. 

defined, iia 

maybe proved by parole, id, ; knowledge of other party unnecessary, id. 

may consist in abstention, id. 

operates only when parties have truly consented to the informal con- 
tract, id. 

effect of, following on unstamped writ, 13a 

if substantial, may validate a verbal agreement to modify written con- 

tract, 136. 

informal obligations regarding heritage and contracts of service for 

more than a year validated by, 142. 

Releyaaoy, definition of, 4 ; facts when deemed relevant, id. ; when irre- 
levant, id, ; when case is relevant, id. 

of facts in case of murder, 11. 

facts relevant to show guilt or innocence, id. 

degrees of relevancy, id. 

pleas of self-defence, insanity, provocation, id, 

facts relevant in civil cases, 12. 

insanity of relations deemed irrelevant in all cases, id. 

family likeness deemed irrelevant, id. 

party's previous conduct deemed irrelevant, id. 

relevancy impaired by lapse of time, id. 

no distinct line between relevancy and irrelevancy, id, 

res gestee deemed relevant, 13-19. 

facts explaining relevant facts are relevant, aa 

— acts of conspirators deemed relevant to issue of conspiracy, 21 ; and 

against each other, id. 

conduct of criminal relevant against abettors, and even against spec- 
tators, id. 

isolated facts deemed relevant to issue of custom, 24. 

relevant facts in right of way cases, 25. 

^— distinguished from similarity, 28-34. 

— res inter alios generally irrelevant, 28-9. 

but acts indicating motive, malice, &c., relevant, 30-1. 

illustration^ of latter rule, 31. ' 

unconnected facts relevant to show system, 32-4. 

examples in cases of forgery, murder, &a, 33. 

course of basiness relevant to show that act was done in accordance 

with it, 34. 

irrelevancy of hearsay, 35-6, 

exceptions to rule, 37 et seq, 

statements by party in his own favour, when relevant, 40-1. 

of admissions by party, 42-3. 
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Baleranoy, of admissions by one party on behalf of another, 44-5. 

confessions relevant against maker, 46-7. 

implied admissions and confessions relevant, 48-9. 

prisoner's declaration relevant against him, 50-z. 

admissions, how far relevant in different cause, 52-4 ; relevant when 

expressly sanctioned by party, 54. 

of evidence given in previous cause, 55-7. 

' written statements by third parties generally deemed irrelevant, 58-9. 

judgments regarding private rights relevant against parties only, 67. 

previous conviction irrelevant to show probability that prisoner would 

commit crime, id, 

opinions generally irrelevant, 84-7. 

opinions of experts excepted, id. 

character generally irrelevant, 88-90 ; unless itself a fact in issue, 89. 

character, how far relevant in criminal cases, 9a 

Rent, discharge of, need not be holograph or tested, 104. 
Bennnciatioxi of a right constituted by writ, how proved, 143. 
Reports by experts under remit generally binding, 86. 

not evidence unless sworn to, 184 ; unless by judicial referee, id. 

medical and others, admissible to refresh memory, 193. 

Reprobatora, nearly obsolete, 171. 
Res OestflS deemed relevant, 13. 

definition of, 14. 

facts closely connected with those in issue, 15, 

circumstantial evidence, id. 

statements connected with facts in issue, 16. 

explanations by prisoner at time of crime and at time of apprehension 

relevant, id. 

statements in party's hearing may be relevant, 17. 

de recenti statements by injured party, z8. 

greater latitude in cases of rape, id. 

res gesia in cases of conspiracy, 21-2. 

statements forming part of, may be proved, 36, 41. 

Res inter Alios generally irrelevant, 28-9. 
^— relevant when showing motive, intention, malice, 30-1. 

or when showing system or design, 32-4. 

ReTOCation by mutilation or cancellation, 102. 

incompetent after delivery, id. and 113-14. 

Rotnli 8coti» evidence in cases of pedigree, 63. 
proved by sworn copies, 119. 

s 

Sanity, presumption in favour of, 153-4. 
Secondary Evidence defined, 6. See also Hearsay. 
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Sedition, must be proved by two witnesses, 195. 

Self-defence, plea of, 11 ; when relevant, id. 

Service, contract of, for more than a year, only binding when proved by 

writ or oath, and acted upon, 142. 
Services, record of, and extracts fix>m it, 12a 
Sberlffmay grant commissions, 209, 211. 
SUp, registry of, prima facie evidence, 70. 

logbooks when admissible, 72, 119. 

registry of ships, and certified co^\%s, prima facie evidence, 121. 

Slander, facts explanatory of, 20. 

relevant defence in case of, 31. 

Solemnities, conventional, 99 ; statutory, see Writ. 

Specification of documents, 215. 

Stamping : unstamped document may be used in evidence for collateral 

purpose and in criminal cases, 129-30. 
Statements against interest, 9. 

in connection with facts in issue form part oires gestce, 16. 

made in party's hearing relevant, 17. 

fact that party did not reply may be relevant, ib. 

made de recenti by injured party, 18. 

in cases of rape more latitude allowed as to time, i8 ; precise terms of, 

deemed irrelevant, ib, 

by persons not called as witnesses inadmissible, 35. 

fact that they were made may be proved, 36. 

by witness on previous specified occasion may be proved, 38. ' 

by deceased persons when admissible, 39 ; not when made in pre- 
cognition or on affidavit, ib. 

by party against interest admissible, 40-3. 

by party in his own favour inadmissible, 41. 

by prisoner in criminal cases, 46-7, 50-1. 

made in one cause how far relevant in different cause, 52-3. 

written, by third parties, inadmissible, unless proved or admitted 

correct, 58-9. 

in books, diaries, and private account-books inadmissible, 59. 

in public and official documents admissible, 60-73, 77-83. 

in books, histories, and private documents, 74-6. 

in public records, authentication of, ii7-2a 

Statutes, conclusive as to law enacted, but prima fctcie evidence only of 

facts narrated, 61. 63. 

must be judicially noticed, 9a. 

their terms proved by copy printed by Queen's printers, ib. 

private acts since 4 Feb. 1851 must also be judicially noticed, ib. 

public acts, and since 1851 local, personal, and private acts, probative 

when printed by government authority, 119. 
Submission must generally be probative, 104. 
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Sulnnlsfion, verbal, how far competent, 104. 

verbal, must be proved by writ or oath, 142. 

Syftem, facts showing, relevant, 33-4. 

facts forming parts of, each provable by one witness, 195. 



Teelmleal Tdrms in deed may be proved by parole, 138. 
Tenor, action of proving, 103. 

may sometimes be proved incidentally, id, 

casus amissionis must be more or less specific, ib. 

may be proved by parole alone, or by written adminicles alone, ib. 

Testament now privileged chiefly in respect that minister may act as 

notary, 104. 

death of testator operates delivery of, 113. 

third party presumed to hold for testator, and after death of testator 

for beneficiaries, 115. 

international law regarding testaments, 131-2. 

Testln^r-clanse, use of. 99. 

Title-deeds, when exhibition of, can be required, 215. 

Treason must be proved by two witnesses, 195. 

Transmission of documents, 217. 

Trust, proof of, limited to writ or oath, 148. 

writ of agent not * writ of party,' ib. ; what is writ of party, ib. 

Tatorlng of witnesses, 168-9. 
Tutors, presumption against, 158. 



Usa^e. See Custom. 



Valuation Roll, admissibility and efifect of, 72. 
Verdict cannot be amended when ambiguous, 12a 

may be impugned on account of misconduct of jury, 128. 

Vitiations in deeds, 99-101 ; in bills, 107. 
Voters, register of, conclusive, 72. 

w 

Wages, discharge of, need not be holograph or tested, 104. 

Will. See Testament. 

Witness, competency of, 161-71 ; in criminal cases, 163-5 ; in civil, 166-7. 

— objections to, 168-171 
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Witness, confidentiality, 172-82. 

examination of, 183-4 ; in chief, cross, &c., 185-6. 

impugning credibility of, 187-90. 

may refresh memory, 191-3. 

number of witnesses, 194-6. 

one not enough unless corroborated, 195 ; exceptions, id, 

penuria testium, 196. 

may be examined on commission when ill, aged, or likely to be absent 

208-11. 

one witness may prove illness of, 209, 211. 

deposition of sick, how taken in criminal cases, 212-3. 

dying declarations of, 213. 

haver may not be examined as, 216. 

Witness, Instmmentaxy, any one over fourteen may be, if not insane 

or blind, 98. 

duties of, ib, ; must be designed, ib. and 99. 

omission of designations may be supplied by parole, 99. 

Writ : written statements by deceased persons how fJEu: admissible, 39. 

tested and holograph deeds probative, 96. 

different kinds of writ, 97. 

requisites of tested deeds, 98. 

notarial execution of, 99. 

use of testing-clause, ib, 

defects in deed when curable by parole, ib, 

requisites of holograph deeds, 100. 

writ may be vitiated, loi. 

essential vitiations fatal, ib, ; what are essentials, ib. 

effect of mutilation, 102. 

proving tenor of deeds, 103, 

certain non-mercantile writings need not be tested or holograph, 

104. 
— writings in re mercatoria need not be tested or holograph, 105-7. 

improbative, how validated, 108-11. 

delivery of deeds, proof of, 112-16. 

reduction of formaJ writ, 125-8. 

stamping of documents, 129-30. 

international law as to execution of deeds, 13 1-2. 

presumptions as to, 133-4. 

• modification and interpretation of by parole, 135-9. 

■ details of, may be supplied by evidence of custom, 136. 

written acknowledgment of marriage may be contradicted by parole, 

137. 

ambiguities in, may be solved by parole, 138-9. 

confidential documents, 179-80. 

-^— how far recoverable from opposite party or others, 214-7. 
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Writ, production of. when registered, 217. See also Document, Wrh 

OR Oath. 
Writ or Oath, admission on record obviates necessity of proof by, 93. 

proof when limited to, 140-8. 

ground of restriction, 141. 

writ need not be formal, ifi, 

proof limited to, at common law, 142-5. 

promises, obligations as to heritage, conttacts of service for more than 

a year, verbal submissions, innominate contracts, &c , must be so 

proved, 143. 

also loan, donation, discharges, renunciations, 143. 

presumption of onerosity of bill must generally be so overcome, 

144. 
also presumptions in favour of delivery and non-delivery of deeds, 

145. 
proof restricted by statute, 146-8. 

proof of debt falling under triennial and other prescriptions, 146-7. 

proof of trust, 148. 
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